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TE ACTION OF REPLEVIN.. 
f 5 e nee 


run is a . grountes on 
being a re- deliverance to 

the firſt 'poſleſſor of the thing diſtrained, on: 
ſecurity given by him to try the right, and to 
a the e if arme be e | 
him. 5 


I treating of this. ation, I ſhall firſt conſi- 
der the proceedings by which replevin is made; 
2dly, The pleadings, under which I ſhall con- 
ſider, 1. The nature of the action, with re- 
ference to the things for which it lies; 2. With 


reference to the perſon; 3. The judgment, 
wy , and Og. f : 


1 of the Proceedings in Replevin. 


Theſe proceedings are either by common Co. Lit. 
law, or by ſtatute, that is e wrlf e . 


2 


J. The e at common law were by a laſt. 140. 


writ Ming out wo ee commanding the 
; ſheriff 


. 


Co. Litt.. 
145. b. 


* 


Hale's F. 


N. B 169. n 1 | 
2 . Os bailiff to make eee 


REPLEVTN. 


ſheriff to cauſe the goods taken to be re-deliv- 
exed to the owner. Under this writ the ſhe- 
riff might act judiciully, and inquire in his own 
court ; whether the caption was juſt or not, 
and give judgment accordingly ; and this was 


for the ſpeedy determination of thoſe cauſes in 
which the people might want their cattle. 


But ſtill there was an inconvenience in ap- 


_ plying to Chancery for the writ, on account of 


the nce and delay. This was remedied: 
by the ſtatute of Marlbridge, 32 H. 3. c. 21. 
which orders, ** that the ſber i on complaint 


made, fhall re deliver the beaſts taken.“ 1 


ri y (FOOLS nne, 3&1 03713 
This is tlie ſtatute mode of -replevih by 
plaint, as founded en the ſneriff's precept to 
re- deliver the beaſts diſtrained, grounded on 
the parties complaint. And for the ſtill fur- 


ther convenience of the people, it is ordered 


by ſtatute 1 & 2 Ph. & M.. . 12. ' CC. That 


within two months after he receives his pa- 


tent, or at his next county court, that the 
4 ſheriff ſhall depute four perſons, dwelling 
« at leaſt twelve miles from each other, to 


« iſſue . e ;.and the ſtatute gives a pe- 
* nalty of 5 
* neglects.”? 


The ſheriff, under this act, may iſſue his. 
replevin at any time; for it would be incon- 
venient to make the parties wait till the coun- 


ty- court day. 


2. The ſheriff may, on complaint made, 


* 


l. per month for every month he 


TW OST 


KEPLEV IN, 9 


his precept directed to him, or by word. 
But in ſuch caſe, if done in the interval be- 
tween the times of holding the county, courts, 
ne muſt enter the plaint at the next court. 


2d. But before the actual iſſaing-of the ſhe- 
riffs precept to replevy, the party replevying 
is hound to find pleyii de retorno habendo. The 
reaſon of which was; that as the common law 
replevin was by original writ, the plaintiff on- 
ly gave the nominal plegii de proſequenuo, the 
conſequenee of which was, that it often hap :- 
pened, that after the plaintiff had got poſ- 
ſeſſion of his goods or beaſts, Which had been 
diſtrained, that he ſold them; and though de- 
fendant might after ward have judgment de re- 
torno habendo, that they were not forthcoming. . 
This was remedied by ſtatute of Ne. 2 
cap. 2. \which ordered, That the party, on 
« ſuing out his replevin, ſhould find pledges 
& de rgtorno habendo; and if the pledges were 
« inſufficient, that the ſheriff ſhould anſwer.” © © 


1. Under this ſtatute, therefore, the ſheriff, Dorriag- 
whether the replevin is by writ or plaint, be- „in * 
fore he grants the one, or executes tlie other, Show. 420. 
muſt take 1 as well de proſcquentdo, as de + 
retorno habendo. | . | 


1" . 


2. The plegii de retorno habendo may be by Dal. 440 
bond, and that too of the plaintiff in evin 7 
himſelf, the condition pf which | ſhould be, 
not only that the plaintiff would profecute © 
the ſuit, but alſo that he would make re- 
turn of the beaſts, if ſo adjudged in law, and 

1 | „ 


— 


N * . 
* 


4 . REPEE WV IF No 
alſo. ſave harmleſs the ſheriff for their deli- 
very. ö | TP a TEES: # i | 2 
Moyſer v. 3 But the meriff cannot take money or other 
Gray. cattle, as a pawn or ſecurity, in the nature of 


332, nals pledges de retorno habendo; for the proceſs to 
bring the pledges into court, is by ſcirt᷑ facias, 
to ſhew cauſe, &c.' and ſo to have money or 

goods as pledges would be an abſurdity. . | 


Richard v. 4. If inſufficient pledges : de retorno-\babendo | 


2 \ are taken, the ſherii!, the under-ſheriff, and 
2 Ack. 


Rep. 1220. 


to make replevins, under ſt. 1 & 2 P. & M.) 
are all liable to the defendant, who has judg- 
ment de retorna habendo. 5 


Dorring= If the proceedings are by plaint, and re- 
ton v. Ed moved by certiorari, and defendant has judg- 
Mod. LA ment, he may have. a ſcire'facias againſt che 

| pledges. | 7) 5 


N . But he ma have his a&ion on the caſe againſt 

1 the ſneriff, if the pledges are inſufficient, with- 

7 Bult. N. out any previous ſcire facias againſt them. . 
60. : » | 


eat 


Though he has a more ſummary mode, 


ton, ante. 


x TY 
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Saundersy, In the proceedings againſt the ſheriff, ſome 
Darling. evidence muſt be given by the plaintiff, of the 


9 inſufficiency of the pledges or ſureties; but 


G. 3. O. B. very ſlight proof s ſufficient to throw the proof 


Bull N. on the ſheriff: for the ſureties are known te 


F. . him, and he is to take care that they are ſuſſi- 


the replevin clerk, (that is the officer appointed 


by motion, as was the caſe of Richards v. c- 


REPLEV IN 

cient, as »if he does not produce or name them, 
x is ſufficient to charge N Ne arieyl v. Ac- 
on, ante. * 


1 
#41 


5. Beſides thoſe pled es, n are dif. | 
cretionary in the ſheriff, he is ordered by 

ſtat. 11 Ceg. 2. c. 19 J tale & bond with 
« two ſureties, in a ſum double the value of 


the goods diſtrained, which bond may be 10 


ce. aſſigned to the defendant, and if forfeited, ; 
«may. be W e any omar name of . Ae 
« nee.” Nil | 


3. When, ee eee ſheriff Aale 1 
theſe ſteps, he muſt then iſſue his precept, di- 
rected to his bailiſt, to make replevin, andy, 


tt. 

And by Nat. of Marlbridge; 6 f If the re- 
© plevin is to be made within a liberty in 
« the county, the ſheriff ſnall make his 
% precept to the bailiff of the liberty, to 
make deliverance, and if he neglects or 
„makes no anſwer, the ſheriff ſhall, without 
further notice, do n b 


And by the ſame ſtatute, „ if the Aiftreſs 
* had been made in the county at large, but 
impounded within the liberty, the ſheriff 
might, without any previous warrant: to the 
* bailiff, enter the liberty and make the re- 

« plevin "ts for the caption, which is the thing 
omplained of, was in 5 SO at ont ol | 


p35 3p 


cauſe the en e to be mien to hens plain- N. B. 568. 


Dalt. 438. 
Hale's, F. 
N. B. 169. 


E EP LEVI Ne 


And by ſtat . Weſt. 1. 3 Ed. 1. c. 17. If 
c the diſtreſs. had baen driven into any ſtrong. 
* hold, the ſheriff, after demand might bre 
« open doors to make replevin.“ | 

th. When the ſheriff has therefore given 
poſſeſſion; of His goods to the: plaintiff, if the 
replevin has been by plaint, the defendant has 
a day given to him in court to appear. If the 
replevin has been by writ alias or pluries, there 


no day is given, for the plaintiff has poſſeſſion 


of his own goods, and as the defendant is ſup- 


poſed to have a demand againſt him for which 


he diſtrained, it is his buſmeſs to make the 


plaintiff. declare. For which purpoſe he may 


at any time have a rule of court to compel the 


5 plaintiff to declare. So plaintiff may of his 


-own accord come into court and declare, after 
which defendant is by attachment brought in- 


2 Inſt. 139. 


to court to plead. + 


But as it often might happen that the ſheriff 
might be partial or negligent, or the matter 
might be of conſiderable conſequence, in ſuch 
caſe the replevin may be removed into the 
courts above, which is the 5th proceſs I ſhall 
conſider. | 5 


This is by writ of pone or recordari, the dif- 
ference of which is, chat the pone lies where 
the proceedings in the county court have been 
by writ, but the recordari where they have 
been by plaint. Which proceedings the ſheriff 
is ordered by the.writ to record, and certify 
them to the court above. | 8 

a S 


If 


& cauſe to try the tenure.“ 


REP LEV IN. 

The plaintiff may ſue out either writ, with- 
out any cauſe ſhewn, becauſe it is his own de- 
lay, but the defendant muſt aſſign a cakſe. And 
theſe are good ones. That either party is re- 
lated to the lord or ſheriff: That they are in- 
tereſted, c. And by ſtat. Weſt. 2. c. 2. 
If the diſtreſs had been made for cuſtoms or 
„ ſervices, and plaintiff pretends to be out of 
the fee, this was good cauſe to remove the 


2. Of the Pleadings in Replevin. 


When therefore the plaintiff is brought into 
court, or comes voluntarily, the firſt ſtep is to 
declare. I ſhall therefore firſt conſider the | 


Decluration. 


1. The writ of replevin complains of two 
things, iſt, The unlawful taking. 2dly, The 
unjuſt detention. In the declaration it is there- 
fore to be obſerved, | | 


1. That if the ſheriff has to the writ return- Petree v. 
ed replegiari feci : there the replevin goes only 1 e | 
for damages for the caption, and the declara- en 

| 8 PLON, | rar 1150. 
tion is in the detinuit. But if the ſheriff has not Hale's, F. 
made the return of replegiari feci, there the N. B. 169. 
declaration muſt be in the detinet, ſor the plain- 
tiff in the latter caſe has not poſſeſſion of his 
goods or cattle; and he ſhall in this caſe recov- 
er as well the value of his goods, as damages 
for their unjuſt detention. 

3 E 2. % The 


REPLEVIN. 


2. © The declaration ſhould be certain in 
«« ſetting out the number and kind of cattle or 
goods diſtrained. For otherwiſe the ſheriff 
would not know how to make deliverance, if 
it ſhould. be. neceſſary. Though this fault 


might be cured by the avowry, both parties 


Bull 4 N. 
P. 53. 


agreeing on the number and nature of th 
things taken. 15 | 


But in ſuch caſe the ſheriff may require the 
defendant to ſhew him the goods. And it would 
be a good return to ſay, nullus venit ex parte 


defendentis ad aſtendendum bona & catalla. 


Kempſter 
v. Nelſon, 
Gilb. Rep. 
233. 


Brown v. 
Martaire. 
2 Stra. 
1015. 


Read v. 
Hawke. 


| Hob, 16. 


Ward v. 
Laville. 
Cro. Eliz, 
896. 


On this ground a declaration in trover de 
una parcella lintei, was held ill for the uncer- 
tainty of the deſcription, | 


But a declaration for fourteen kimmers and 
ladles was held to be good. | 


3» It is not ſufficient for the plaintiff to ſtate 


generally in his declaration, the taking in ſuch 


a vill or place generally for a venue, but he 
mult particularly ſet it out, . as a certain place 
called, &c.”? For by alledging the vill ge- 
nerally, perhaps defendant might have a right 


cf freehold there himſelf, but by mentioning 


the particular place in the count, -it ſhews de- 
fendant to what to make title. But this ſhould 
be taken advantage of by ſpecial demurrer. 
For if defendant does not demur, but pleads 


non cepit, the count ſhall ſtand, for if there 


was no taking, the place is immaterial. 


But 


Th -mas iy 


N P'EBV FN: 9 
But where defendant fo pleads non ö cepit, Johnſon” v. 
the plaintiff muſt prove the taking at the place n 
mentioned in the declaration. For as the defen- 59 
dant on this iſſue does not inſiſt upon areturn, 

but denie the taking, the place is material to 
aſcertain the fact as laid. Wen; 


4. The plaintiff may declare for ſeveral Hale's, F. 
takings, and at ſeyeral places, part at one time NE 23 
or place and part at another: And if the plain- 3, © 
tiff alledges two places, and the defendant 
anſwers only to one, that is if the plex begins Wee''s v. 
as an anſwer to the whole, which in fact is but Sreed. 
an anſwer. to a part, it is'a diſcontinuance, apy og 
and the plaintiff muſt not demur, but take his 159. 
judgment for that by bil dei; for if he de. 
mars or pleads over, the whole achon is diſ- 
continued, ers. e | | 


24h. Of the Pleas by Defentant. 


Pleas by the defendant are either in abate« 
ment or in bar. | 


Pleas in Abatement © 


are either ſuch as of themfelves induce a return, 
or ſuch as require a conuſance or claim. POT 

As firſt, if defendant pleads, ©* that the goods namen 
ure the property of himſelf, or of a ſtranger? . North. 
This plea neither denies, confeſſes, nor avoids 2 Lev. 92. 
the caption, but ſhews that plaintiff not having 
any property in the goods, has no right » have 

em 


12 


Butcher v. 
Porter. 
Salk. 94. 


Feot's caſc. 
Salk. 93. 


Watts v. 


Hayden. 


Cro. Eliz. 
37%» 
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them delivered to him, that therefore the writ 
ſhould be quaſhed, and he, (defendant,) have 
a return of the goods. 


Therefore in pleading ſuch matter defendant 
need make no claim or eee e to entitle him 
to a return, becauſe he had poſſeſſion of the 
goods before the replevin, of which he was de- 
prived by plaintiff, Who had no right. | 


2. As to the ſecond caſe, 


If defendant pleads © that the goods were 


the property of the plaintiff and another per- 


« /on,”” as this plea only goes to the form of the 
writ (the plaintiff alone not having the proper- 
ty) defendant muſt add a conuſance or claim to 
entitle him to a return. | 


So if the plaintiff declares:of a taking in one 
place, and defendant pleads that he took the 
goods at another, in this caſe he muſt make 
conuſance or avow for a return; for ſuch plea 
does not diſaffirm property in the plaintiff, and 
defendant muſt ſhew a right either of poſſeſſion 
or property to have a return. 


And in ſuch caſe the plaintiff ought not to 
traverſe the matter of the conuſance; if he 
does, and demurrer be joined on it, it is a diſ- 
continuance, and defendant ſhall have judg- 


ment on it. He ſhould only reply to the 
place traverſed, for to reply to the conuſance 


would be to plead double. 
| For 


EN 1 n — — ae 3 rern eee 


3 Uo bY Fy 
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For note, That it is a general rule that the Co. Lit. 
plaintiff muſt have the property of the goods in typ ' 


him at the time of the taking, or he cannot 
maintain replevin. But a ſpecial property will 
be ſufficient to maintain the action. There- 1q, 
fore if the defendant claims property in the 
rattle or goods, the ſheriff cannot make reple- 
vin, for that might be to give the goods to 
a perſon who had no right to them. This is 
where the replevin is by plaint; and in ſuch 
caſe the plaintiff may have a writ de proprietate 
probando directed to the ſheriff, who is by an 
inqueſt ro 5 into the property, and if it 
be found for the plaintiff, he muſt make deliv- 
erance; but if for the defendant he can proceed 
no further. But if the replevin has been b. 
writ, if defendant claims property, the ſheri 
ſhould make his rerurn to that effe&, and the 
ſuit ſhall go on in the Common Pleas, where the 
property ſhall be finally tried. It is in this 
ſtage the pleas before mentioned come into 
queſtion. | | 


* 


2d. Pleas in bar are of tliree ſorts: 


1. The general iſſue, which is non cepit ; 
2. The ſtatute of limitation; 3. A juſtifica- 
tion; 4. The avowry or conuſance. And, 


* 07 the General Iſſue, Non cepit. 


This plea confines the iſſue to the taking ; Bro. Reps 
for it allows the property to be in the plain- 5. 
tiff, and therefore that being admitted by the 
+ C 2 | plea, 
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plea, no evidence ſhall be admitted to diſ- 


A. 


.. 


x Stra. 30%. 2. If defendant pleads non cepit, it confines 

Bull. N. F. the taking to the place mentioned in che de- 

** claration; ſo that defendant may prove the tak- 
ing to be at a place different from that laid 
in the declaration, and it ſhall be good. 


Walton v. This is, provided the defendant never had 
Kirſop. the cattle in the place mentioned in the de- 
e claration at all; for if the plaintiff can prove 
Bull. N, P. that defendant had them in the place laid, 
56 he will have a verdi& ; though if the fact is, 
that defendant took the cattle at another place 
and only had them in the place mentioned in 
the declaration, in the way to pound, he ought 

to ſne that matter ſpecially. 25 


2. Of the Statute of Limitation- 


2. It is enacted, by ſtat. 21 Zac. 1. c. 16. 

That actions of replevin muſt be brought 

_ ©«« within ſix years after the cauſe of action ac- 

© crued; ſo that the ſtatute of limitation is 
« agood plea in bar.“ 


3. Of the Juſtification. 


« A plea in juſtification admits the cap- 
*« tion, but denies the injuſtice of it.“ 


mon As is the plea, claiming property, either 
ron ers in defendant himſelf, or in a ſtranger, which, 
Wildzzan before it was ſhewn, might be pleaded in 


v. North. abatement ; But it may alſo be pleaded in bar, 
7 2 Lev. 92. : | as : 
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as it deſtroys all right of action in the plain- 

tiff: For if the property is in defendant him- 
ſelf, it is clear; and if it is in a ſtranger, de- 
fendant is intitled to hold the goods againſt all 

perſons but the ſtranger himſelf, and there- 

fore has a right to a return. NESS. 


Therefore, where [defendant pleaded, that sir Nicho- 


at the time of the taking, the property was in las Bacon's 
Lord North, not in the plaintiff, he was held _ 92 
to be intitled to a return. | | 


2. A diſtinction is to be obſerved between 
an avowry and a juſtification. 


An avowry always goes for a return, and Bull. N. 
therefore ſhews a ſubſiſting right at the time of ALL DIY 
the avowry, as made for rent, ex. gr. But 5 
a plea in juſtification does not always go for 
a return. As, for example, where the ori- 
ginal taking was lawful, but is not ſo at the 
time of the plea pleaded. . 


As where the lord diſtrained for homage, Roll. Abr. 
the tenant died, and then his executors brought 319. 
replevin, the lord ſhould 7u/7zfy the caption, 
becauſe it was lawful when made; bur it nor 
being lawful to detain the goods after the te- 
nant's death, he therefore could not avow; 
for he was not intitled to a return, though he 
was exempt from damages. 


a 


4. Of the Avewry. 5 


An avowry is an acknowledgement by the i 
defendant of the taking of the beaſts or pooh 


14 R EPLCESYIVN. 
and ſetting forth the cauſe of taking them, 


for the purpoſe of having a return. 
* If the defendant was not eg, his own 
right, but as bailiff to another, he is not ſaid 


to avow, but to make cogniſance. 


| Under this head, 1 ſhall conſider,” 1. The 
form, or how the avowry is made; 2. The 
avowry conſidered with reference to the things 
for which it lies, which includes, 1. For what 


dannot be made. And firſt, 


"How the Avowry is to be made. 


t. At common law the lord was obliged to 
#yow on his real tenant. When alienation be- 


difficulty, but was remedied by ſtat. 21 Hen. 8. 
c. 19. which enacted, That the lord might 
6% diſtrain on the lands holden of him, and 


5 naming any tenant in e ” 


9 Co. 22: 1. Though the words of the ſtatute are, 
” that the lord may diſtrain on the lands within 
the lord's fee; yet if the beaſts have been dri- 
ven off, but purſued by freſh fait, the lord 


may diſtrain off the lands. 
Co. Nit. 2. «Notwithſtanding the ſtatute, the lord 
1 may ſtill avow, either at common law, or un- 


der the ſtatute, at his election; for the words 
of the ſtatute are, may avow. 


3. ue 


! 


good cauſes it may be made; 2. For what it 


came frequent, this was attended with much 


e avow 'generalty, as within his fee, without 


5 
by 
f 
t 


A. 


: 
* 
| 
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3. Though the lord may avow, without Co. Liu. 
naming any perſon againſt whom he ſo avowSs; 39% b. 
yet he muſt alledge ſeiſin by the hands of 
ſome certain tenant, Wee forty . f 

; ei £21 3 

1175 dale avows, according to the Ibid. 
Aloe every plaintiff, in the replevin or ſe- 
cond deliverance, may have every anſwer to 
the-avowry that is ſufficient ; except diſclaim. 
er, which he can't have, as the lord avows 
upon no one certain, 5 4. ſtat. 21. H. 8. 


Defendant, in his avowry, mentioned the Lucy v. 
name of the tenant, which the ſtatute does not "rag, 
require, but concluded, ſecundum ſtat.” &c. 146. 
It was nevertheleſs heid well within the ſta- 
tute, though the name ſhould not UAV been 
mentioned. $6344 


6. Where the tenant conveyed to the king, Broker v. 
and the king granted the land over to F. Smith. 
the lord, it was held, could not avow upon B.; ; And. 26 
for by the tenant's grant to the king, the te- 
nure was at an end, as the king coul Id not hold 
of a ſubject : Therefore the lord ſhould have 


declared e e to the e ee e of his 
caſe. 


L 


Note, If in replevin, either N avows or Scilly v. 


juſtifies under a particular eſtate, the com- Daliy. 


| Salk. 562. 

mencement of it muſt always be ſhewn. 2 Liz 
This ſtatute is general, and extends to all 

diſtrefles made by the lord, as _ ae * . 551 


ys ſervices, &c. | 


— D $ * 
. - * 
1 * 93 * 
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ood for the rent; and defendant had return 
or that. 4 


Sir Thom. But where the iſſue was on a collateral 


Went- : 
Von, matter, viz. non conceſſit ; though there was 


Caſe. no demand laid of the nomine pene, it was held 
5 115 to "me cured wy a RGA. 1225 N 


162.0 Where a man is /ole feiſed, or has tle 

« to an entire rent, he ſhould diſtrain for it 

all at once; for the law will not allow ity 
d tiplicity or ſplitting of actions.“ 


we ws; And therefore, if defendant avows for half 


Sambach. à year, or a quarters rent, he ſhould fer out 
Cro. Car, how the reſt was ſatisfied; ſor otherwiſe there 
103, may be another diſtreſs and avowry. 


4“ But if defendant avows for more than is 
„due, though the avowry is for that nen 
bad; yet it may be cured. 25 


Richardsy. As where he avowed for rent due at I. 
8 chaelmas, and the diſtreſs appeared to have 
$ Co. 45. b. been made on the 26th day of September, which 
was three days before Michaelmas. It was 
held, that though the avowry was bad, (for 
the jnd ment is to have a return irrepleviſe- 
able, till all the rent avowed for is paid, and 
ſo would be for more than was due ; ) yet 
that defendant might, before judgment, a- 
+ © bate his avaury for ſo much as was claimed 
% to Michaelmas, and take his judgment for 
Co the reſt.” ; | 


n 


« But 


4 
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te But where one is not ſo ſeiſed, or has 
& not a ſole title to the whole rent, he cannot 


e avow pl or his avowry ſhall be bad.“ 


| As where in replevin defendant made conu- Stedman v. 
ſunce as bailiff to the Counteſs of Sa 


for rent- arrear, and ſhewed that the 


and her ſiſter. On demurrer, the court held 
the conuſance to be bad; for the rent is an 


entire inheritance, and the two ſiſters make 


but one TOO, and ſo _ have ng 


| 


=; £4 Though . may have good 
c title to the rent, yet may the diſtreſs be tor- 
« tious.. 


As if he comes on the: land to diſtrain, 1 Co. 147. 


and the tenant then tenders the arrears due; 
in ſuch caſe, if he diſtrains the cattle, it is tor - 
tious, and defendant may replevy. 


But it is not ſufficient for the tenant to ſay G v. 
that he was on the land on the day, and ready — 
to pay the rent; for if he did not make a ten- 


der at the time of the diſtreſs made: _ taking 
is not tortious. 8 


And the tender * be before the 275. Ph 
ing; for then the goods are in deln legis. 


4. Many difficulties formerly occurred in 


avowries, from the circumſtance of requiring 


defendant to ſet out his title at large. 
Vol. II. 9 This 


Iſbur y, Bates. Sal. 
leflor 50. 
was ſeiſed in fee, and died, and the rever- 

ſion deſcended to the counteſs of Sali ſb 


_ 


This has been remedied by ſtatute 11 Geb. 2. 
c. 19. which enacts, „That defendants in re. 
„ plevin may avow generally, that plaintiff 
« held under ſuch an article, &c. at ſuch 
| * certain rent, during the time that the rent 
1 © ſo diſtrained for incurred, which rent ſtill 
| © remains due, without ſetting out the grant, 
* tenure, or title of ſuch landlord or leſſor.“ 


dune ., This ſtatute was made for the benefit of 
Stradling. landlords, that after the tenant h-d enjoyed 
2 Will. the land, he ſhould not be allowed to pry in- 
208. to leſſor's title: Therefore, if defendant avows 
under the ſtatute, nil habuit in tenementis is a 
bad and inadmiſſible plea, for it attempts to 
bring the leſſor's title in queſtion ; for if the 
premiſſes were in mortgage for example, de- 
fendant, if this plea was allowed, could not 
recover his rent, which the ſtatute never had 
in contemplation to prevent, but rather to 


aſſiſt. 


Adams v. Before this ſtatute, in caſes of copyhold, 
Croſs. where the title did not come in queſtion, as in 
x Vent. ayowry for rent, it was ſufficient for defend- 
ant to ſtate his being ſeiſed, &c. according to 
the cuſtom of the manor, at the will of the 
lord, without /tating any admiſſion under the 
ſurrender. 


— 


5. By ſtatute 32 Hen. 8. c. 37. © The exe- 

„ cutors and adminiſtrators of tenant in fee, 

in tail, or for life, of rent-ſervices, rent- 

* charges, rent-ſec, or fee-farms, may di- 

*« ſtrain upon the lands, chargeable ſo long as 

they remain in the tenure and occupation 
£1 ««'of 


avowed in replevin, for the arrears incurred 


a 
Wn rat ISS * 1 
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e of the tenant, who ought to have paid, or 


© any perſon claiming under him, by pur- 
« chaſe, gift, or deſcent.” 2 


E 


«&* 


« And the ſame remedy is given to huſ- 
© bands ſeiſed in right of their wives or other 
4 perſons, after the death of celui que vie.” 


Under this ſtatute, it has been held, 


1. That it extends but to the perſons men- - 
e tioned in it, as executors, &c. not to others, 
though in ſimilar circumſtances.“ 


As where tenant for life of a rent- charge pool v. 
confeſſed a judgment, and an elegit iſſued, un- Duncomb, 
der which the e was extended: Te- Je 4 
nant for life died, and conuſee diſtrained and 5 l 
in the life-time of tenant for life. On demur- 
rer, it was held to be a bad diſtreſs, and not 
warranted by the ſtatute; iſt, Becauſe the 
caſe of a conuſee is not enumerated in it; 2dly, 

Becauſe he comes in in the p, not under the 
tenant for life. | 


2. The words of the ſtatute are, of te- Co. Lite. W 
nants in fee-tail, or for life.” This, Lord 162. 

Coke ſays is to be intended of tenants pur auter 

vie, ſo long as ceſtui que vie lives, who may 

diſtrain under the ſtatute, though by common 

law they could not do ſo. - 


But it has ſince been extended to all tenants Per Cor. 1 


The 


Raym. 1 73. 


for life. 1 
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Turner v The ſtatute makes no mention of leaſes. for 
Gr. 47. 297" and therefore it ſhould ſeem, that, the 
| - executors of leſſee or grantee of a rent-char 

for years, if he ſo long live, were not within 

the ſtatute, and ſo could not diſtrain for arrears 
1 due in the life time of their teſtators; for the 
= land- lord is not tenant in fee-ſumple, fee- 
tail, or for life, 15 ſuch a rent. 


Powell v. However in an action of treſpaſs for diſ- 
Killick.. training plaintiff's goods, it appeared, that 
| orgy is defendant was an executor, and diſtrained the 
Geo. 2. Plaintiff's goods for rent-arrear due to his tef- 
Bull. N. P. tator, on a leaſe for years, and Lord Chief 
$7 Juſtice Lee held the caſe ro be within the ſta- 


tute; and defendant had a verdi&. 4 7 


Appleton But it has been held that the ſtatute does not 
v. Doily. extend to rents our of Ws 10573 bo 
- Yelv., 135. h 
3 The ſtatute giv es no new right of diſtreſs 
7 10 * which the teſtator had not; therefore if the te- 
nant had granted away or 'deprived himſelf of 
the right of diſtraining, the executor cannot 
do it. | 


me 43. So under the words of the ſtatute, the 
eis. diſtreſs can only be made on the tenunt, in 
{ _ whoſe hands the lands were chargeable, or ſome 
; perſon claiming under him; and therefore not in 
the hands of a perſon claiming. by title para- 

mount. As If the lands ſhould eſcheat, a diſ- 


treſs could not be made when in the hands of 
the * 


1 4 


oO D 0 0 1) 


though the party miſ-recites his title, provided Skinner. 


ORE P LE VI N. 1 


And therefore it is always neceſſary in an Miles v. 
r adminiſtrators, wh Willough-. 
avowry hy - executors or admi tors, who, >; 
ae. ; by. Cro..E- 
have diſtrained for rent-arrear, chat they aver 1;;. 345. 
c that the land remains in the poſſeſſion of the 
tenant who ought to have paid, or ſome perſon 
who claims under him” for to ſuch caſes 
only does the ſtatute extend. #5 | 


* 


5. If a perſon diſtrains as executor or ad. Brown v. 
miniſtrator, he muſt bring himſelf Within the rhe 
ſtatute; But where the avowry was d admini/. 
tratrix of rent; to which the defendant was | 


. intitled in her own right; ſhe nevertheleſs 


had judgment, that part reſpecting the claim _ 
as adminiſtratrix, being rejected as ſurplu- 


And note, in general, That if the defendant Bowles v. 


D 


avows for rent in arrear at Aſichuelmas, and Poor. Cro. 


at the time of the taking, the avowry is good!“ 283. 
though it does not ſay and which is et un- 


paid;” for the avowant avoids the injuſtice of 
the caption, if he ſhews that the rent was in 


arrear, at the time taking the diſireſs; and 


no tender after could make the diſtreſs ille- 


gan Mi r et tei n e 1 
«res J,, 0, ns"... co 
And ſo there may be judgment in replevin, Pope v. 


he ſhews a good and ſubſiſting one. As Hob. 7a. 


where, in this caſe, the party ſtated himſelt 


as intitled, under a leaſe made the goth of 
March, and the jury found it the 25th of 
March; itwas held to he good enough to give 
the party a title. eee 
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2. The next caſe of avowry, for a lawful 
diſtreſs, which IT ſhall conn, is where the 


- ; — Sg T: 


1 Feaſant. 


This taking of cattle or goods damage 
" feaſant may be either for a treſpaſs done, i, 
To one's own land; 2dly, To commons. ; 


Co, Litt- 1. In the caſe of diſtreſſes for damage fea. 
142. ſant to one's own land, it is ſufficient to ob- 
ſerve, 1. That the diſtreſs for it may. be made 


rent it cannot be; 2. That the diſtreſs muſt 
be made while the beaſts are actually on 


they are ſeized, the perſon on whoſe land 
they were, cannot follow and ſeize them. | 


ring - 3 Where the Ae is for ee babe, 
ton's Caſe. the party may tender amends till the cattle 
$5 Co. 76. are impounded ; but after that it is too late, 
and a tender to the bailiff is not good. | 


2. In the caſes of diſtreſſes for damage fea- 


tent. 


Injuries to the commoners + right of. com- 
mon may be committed, 1it, 
putting in beaſts not commonable, as hogs or 
goats; or by ſurcharging it; 2dly, By another 
commoner who is guilty of the the ſame offences ; 


zdly, - 


4. 161. in the night, which in the caſes of diſtreſs for 


the land, for if they are driven off before 


ſant to common the en is of more ex- . 


the lord 


2 < * —— <1 2 13 
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3dly, By a mere ſtranger putting 1 .. 
on 0 common. | 


18015 As to * 1 


It is a general rule, that a commoner cannot 1 Dany. 
diſtrain the lords cattle for ſurcharging the 2 . * 
common, except in the caſe where the lord has . 
at the time no right to Put any cattle at all on 


the common. „ee v8 


As when the dem was, -thin the land Trulock v. 
was to lie entirely freſh every ſecond year till "rm 8 
Lady- day, during which ſeaſon the lord was 40g. 40. 
totally excluded; during that time he put his : 
cattle on, and it was held that the T 


might diſtrain them. 4 22 - 2» -\ 


2. bn the 60 f 3 Commoner. : 


Wherever a commoner is intitled to com- Dixon v. 
mon, for a certain number of "cattle, as ten or Jes. 3 
twenty, there if he ſurcharges the common, — 
another commoner may diſtrain the overplus; 
for in ſuch caſe the number being ſettled, the 
injury to the rights of others is evident. 

But wherever che commenes's right of Hall v. 
putting on cattle is not aſcertained in point of Harding. 4 
number (as for example, if it depends on the Pur. 2436. 
number of acres which he holds ;) fo that he 

has a colour to put in his cattle; in that caſe, 
rays he wy d the number, another 
commoner 


„ 
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commoner cannot diftrain his cattle; but is 
driven to his writ of admeaſurement of com- 
mon : For as well in this caſe as that of the 
lord before, the commoner is not to judge 
for himſelf where à wrong is not clearly commit- 


ted, but muſt recur to a competent and indiffer- 
ent juriſdiction, by writ of admeaſurement. 


4 Burr. In this caſe the commoner claimed a right of 
243T- common for two ſheep for every acre he held: 
80 where the commoner claims common for 
cattle, levant and couchant. In theſe caſes an- 

other commoner can't diſtrain, for the num- 
ber depends on the land in the poſſeſſion of 

the commoner, and ſuch cattle as are neceſ- 


TT ere "i RD LET 
wi 3. In the Caſe of a ee | 


n The commoner may diftrain his cattle with. 
V. rell. 5 b 

| Yale, 104. 0 queſtion, for he has m0 colour of right. | 
| md ; as to this avowry, ibis to be ob- 
ſerve | | 


iſt, © That it is 6 where it is 
nm 1 
Richards For if a man preſcribes for a * num- 
v. Squibb. hr of cattle, it is not neceſſary for him to 
LI 726. ſay that they were levant or couchant; becauſe 
e it is no prejudice to the owner of the , ws | 
number being aſcertained. F 
Harding v. But s the number is ancerva;e] dent 
Ichuſon. and couchant, for example, a preſcription for 
all 


— 


RERLEV IN. 27 


all cattle, leuant and couchant will be good, and Mich. 20. 

need not be for all his cattle; for levancy 2 1. 7 
and couchancy are terms ſufficiently aſcertain- 9. 
ing what cattle may be put in, for no more 

ſhall be ſaid to be levant and couchant than th 

land is ſufficient to maintain. | 


2. „If a commoner juſtifies under a right of 
common, it muſt be by good and lawful 5 


46 preſcription.” 


Therefore a preſcription that every inhabi. Gateward's 
tant of a vill ſhould have common within fuch 2 6 co. 
a place, is bad. 5 MS tr 

F 5 fo | Fowler v, 

For ſuch common would be tranſitory and Pale. Cro. 
uncertain, for it would follow the perſon, and liz. 363. 
For no certain time or eſtate; but cuſtom ought 
to have certainty and*continuance.- | 

So on account of the ſame weakneſs of Eaglim v. 
eſtate, a preſcription claimed by defendant, as Burnell. 2 


_ occupier of certain meſſuages, to a right of com- Wil. 258. 'J 


mon, was adjudged to be ill. 


3. Wherever a commoner relies on 
%a preſcriptive right to common, he ſhould 
«« ſet out the whole of the preſcription, as in 
4 BAR In: 5-4 eee tart 


For where defendant preſcribed generally to f oelace v. 
have common in the locus in quo, and the jury Reynolds. 
found, that he was entitled to common by Cro. Eliz. 
preſcription, prout, &c. paying for it 1 d. yearly e. 
to the plaintiff, It was on this verdict adjudged _ 
for the plaintiff, for the paying was part of the | 

„ preſcrip- 


ks 


"I y 2 POD ws” Heres * — 40 Fg gn 


28  REPLETV 1N..- 


* e a condition precedent, and ſhould 
. _ _ Have been e e in ENS: the W 
« But * any collateral e bade ad 
« with the preſcription, but makes no part of it, 
it need not be ſet out.“ 
o As where a copyholder We to have 


Caſe. 
78 * common, and the jury found that he was enti- 


liz, 405. 5. tled to the common, but that it had been the 
6 


cuſtom to pay year ij For the ſame an hen and five 
"eggs to the lord, it was held that the preſcrip- 
tion was well pleaded, for the e of the 
hen and eggs makes no part of the preſcription, 
but is a e demand, or rather is a pre- 
ur g in che drt favour for ſo much. 


Waring v. S0 white ths plaintifiſee out a . preſcriptive 
eue * right to bury in the chancel of the church of 
Ofweſtry, and this was found to be ſo, but 
; TER that two ſhillings had been uſed to be 
paid to the church for every perſon ſo buried, 
it was held that the preſcription was well 
pleaded, for the payment was collateral, and 
no part of the e 


4th. << Under a Seſcripilon fer common, 
oe Ho commoner muſt prove the whole of 
the preſcription as he has laid *. | 


Oy as. N ihe preſcribes in his avowry to Swe 
Hen _ common for all commonable cattle, and upon 
prey hs Exe. iſſue joined thereon, he Len in evidence, 


ter 1700. GE common for ſheep and hor es only,“ it Will not | 


Bull. N. P. maintain his iſſue; for a preſeription is an en- 
59. & | tire 
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tire thing. 1 But if he had a general common, t-e e- 

For all kinds of cattle, and preſcribed for com- 

mon for any particular fort, it had been good, 
for it is within the igenemml eee, 141 5 | 


Ti _ | 'TY 1 R #5 ve (COS SPED?) 


So where tlie a was for one kw: Buſhwood 
dred ſheep, and found for one hundred ſheep v. Pond. 
and ſix cows, it was held good. Aliter, ifit had Gro. Eliz, 
been found for one hundred and twenty _ 2 55 | 
for that- would not be the preſcription laid. - 


S800 Where a commioner preſcribed for com- 1 . 
mon for all the beaſts levant and couchant Mortimer. 
upon a meſſuage, two hundred acres of land, Hob. 209. 
fifty acres of meadow, and fifty of paſture, in 

four towns, and the jury found that he had com- 

mon as belonging to two hundred acres of land, | 
twenty - of. paſture and meadow in two fowns 
only, and not in the other; judgment wa | 
againſt him, as an failed in ins refer. 
tion. 


. But K. Wb the nature of the preſcription is 
„found as laid, but variant only in the quantity 
, land to which it extends, the preſeription 
** ſhall be held to be well laid, for it is the 
« ſame anne | FO AT 

'As where one preferibes 1 to *. common ciregory v. 

to his meſſiiage, and twenty ascres of land, and FLill. Cro. 
it appeared on evidence that he had but eighteen Jus. $ et ib 

acres, it was held to ſupport the preſcription as 

laid. But if he had ten acres of copyhold and 
ten of freehold, he had failed in his preſerip- 

tion, for he could not make a preſcription for 

both; ſo 14 it an on the evidence NNE 

0 


of the land was copyhold an hundred years ago, 
though then it was freehold, there too he had 
failed. For as the preſcription muſt be beyond 


the time of legal memory, it muſt have been 
different then from what it was at firſt, and ſo 


there could be no preſcription as was laid. 


« And ſo if the nature of the preſcription - 
© remains the ſame, but is found to be more 
* ample than was laid, it ſhall be good.” 


ohnſon v.. As where the preſcription was, to tether 


horough- 


good, Hob. 
64. 


Pearce v. 
Bacon. 
Cro. Elia. 


390. 


horſes from and after the feaſt of the Pentecoſt 
yearly, and the verdi& found that they had 
uſed to do it on the day before the Pentecoſt, on 
the day itſelf, and the Monday in the week of 
the Pentecoſt, and afterward during the year at 
pleaſure. This finding being more large than 
the preſcription was laid, was adjudged well to 
ſupport it. 


5. Wherever a copyholder preſcribes ag ainſ/? 
aſtranger, he muſt preſcribe thro? the lord: But 
where he preſcribes againſt the lord himſelf, he 
muſt alledge the preſcription by way of uſage. 


Anon. Co- That is as againſt a ſtranger, he muſt ſay, 


pyhold 


Caſe 25 4 


Co. 316. 


46% That the lord of the manor and all his an- 
ceſtors, and all thoſe whole eſtates he has, 

have had common in ſuch a place for him 
and his tenants at will,” Oc. and that ſhall 
be good for the copyholder. But as againſt 
the lord, he mult ſay, That within the manor 


there is ſuch a cuſtom, &c.?” 


3d. The 


— TI 


* 


TY 2 
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3d. The next caſe of ayowry for a, lawful 
diſtreſs is ] 


For Fines and Amer cements in Courts Leet or 
le , Baron. D i T7 1 
1ſt. For offences which are within the Hall v. 
conuſance of the ſteward of a court leet, and Turbett. 
of which. he hath a view, he may "alleſs Foie 


241. Grieſ- 
a fine, as for a contempt or diſtarbance in ley” s Caſe. 


court. But for offences not within his view, 8 Co. 3. 


he can aſſeſs no fine without a preſentment, Rel. 386- 
for non conſtat, whether the party was reſident 
within the leet or not, or what cauſe he had for 


his abſence. And therefore, where the ſteward 


aſſeſſed a fine for not coming into court to do ſuit, 
for which the diſtreſs was made, it was held to 
be ill. But it ſeems he might be amerced. 
For if the fine was too grievous, the party 
would be without remedy, but for an amerce- 
ment, a moderata miſericordia lieth.” 10 
H. G. c. 7. And note, that for a fine as xx Co. 2 0 
well as an amercement, a diſtreſs of common * 


right belongs. 


But for a fine in a court baron the 1 


cannot diſtrain without a preſcription. 


2. In the avoyry for taking by reaſun of an . 


amercement, the aVOWry thould. ſtate that Lloughton. 
the a was guilty,” 2 Stra. 847. 


For berein replevin differs from treſ paſs, Parham v. 
that in replevin, defendant makes a title, and Norton. 


is to recover WARD can only be b Gini Oro. Eliz, 
Vol. II. 6 8 885. 
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a title under the forfeiture. But in treſpaſs for 
taking the goods, defendant i is only to excuſe 


the wrong. T4 

Matthews Therefore in treſpaſs, it is ſufficient te-ſay, 
1 wa; that the offence was preſented, for non refert as 
; 75 to defendant in ma pas caſe, whether the offence 
was committed or not. But in replevin the 
offence ſhould be ſet out with an averment 
that the party was guilty of the offence for 


which the amercement was made. 


Brook v. 3. In the caſe of a court leet, the amerce- 

Huſtler, ment ſhould be general by the ſteward, viz. 

Salk. 56, puod fit in mi iſericordia, and then the amount of 
the amercement is to be aſcertained by the 
affeerors. | 


inte? In the caſe of a court baron, the r 


v. Alman. in the like manner amerce. 
Eero. Elie, 
748. 
anion, For if the amercement was by the jury, it 


Haughton, would be bad; they can only affeer the 


2Stra. 847. amount. 
2 Reſ. 


Baldwin v. And the amercement can only be affeered by 


5 {on wth » * freeholders of the manor. 


Will. 2 


. And theſe matters now mentioned ſhould 
always be ſet out in the avowry, as neceſſary | 
to give a title to a return. 


. And i in every caſe the defendant is 
* called upon to ſhew a good and complete 
22 * cd. 

3 As 


Sw um 


>», 
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As 1. The avowry ſhould ſtate, That Worm: 
« the place where the offence was committed p50" v. 
« was within the manor or juriſdifton of the Tre. - Elis. 


cc court, from which the aſſeſſment iſſued. * 


2. That the crime was i cognizable in that s, C. | 
court. 


3. That the 3 taken were the property pit v. 
of the perſon who made default, and was amer- Towers. 
ced; for where the goods of his undertenant Cro. Eliz. 
were taken, it was held to be bad Unger” Tho 791. 
preſcription. i | 

4. By common right every manor nba a court 8 C. 
baron annexed to it, and therefore where it 
was claimed by preſcription, it was held to be 
bad, for preſcription ſhall not be wee Wen N 
is by common nan 


5 The avowry ſhould alſo new, e that 
« the manor was in the hands of the defendant 
% avowing, or of his mn where there is 
& conuſance made. N 


For, where deſendant made conuſance, Brown v. 
as bailiff to the dean and canons of Vind- Hob. 268. 
for, as of their manor of Hampton- Court, for * 
an amercement for not doing fuit of court; 
but it appearing that the =o and Canons 
had let the manor, at the time of the avowry, 
though they had reſerved to theinſelves the 
profits of the manor and courts incident to it, 
plaintiff had judgment; for the court is inci- 
dent to the manor, and cannot by any- exception 
or reſervation be ſevered from it. ** FT 

And 
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rer Holt. And laſtly, in avowing for a fine in a leet, | 


L 1 the avowry need never conclude FO patet 
per recordum. 


- The next caſe of avowry for a lawful 
diſtreſs 8 | 


Tolls and Cuſtoms. 


Under this head, I ſhall conſider tolls, 1, 
With reference to ways; 2dly, To fairs and 
markets; 3dly, To ports or quays. 


ow 999 Toll (conſidered with reference to ways is 
a enge toll thorough, or toll traverſe. 4 


22 Aſſ. 58. Toll thorough is a toll paid for paſſing over 


the king's highway ; and this being againſt com- 
mon right, cannot be claimed or taken without 
good conſideration ; as repairing the ſtreets or 


ways for which it is claimed. 
Keilw. 148. 80 IR on the ground of eveſeription alone 
it cannot be ſupported. 
wid. 20 Toll traverſe is a toll b. for werty c. to go 
re acroſs the lands of another perſon; and this may 


be claimed by preſcription, without any conſi- 


derition appearing, and payment of it from 
time immemorial ſhall be ſufficient : But it 


can only be claimed from its nature by the 
lord of the 1 


er In claiming of foll 938 the patty 
45 ny ſhew every circumſtance intitling himſelf, 
© or 


wh 


„ 


e 


< or the court will lean againſt him, from the 
< jealouſy they entertain of thus levying mo- 
6 ney upon the ſubject, that is, he muſt ſhew. 


© a good conſideration, and that he is within 


the preſcription under which he claims.“ 


655 fad "1 IU3 24 {2 EP HONRST 4 ©, MEL a 
For where defendant preſcribed to have toll Trueman 

thorough, from every cart or waggon coming b. , 8 

from any other manor, and paſſing into the Wilf. 296. 

town of Gainſborough, on the conſideration off 

repairing, cleanſing, and maintaining divers 

and many ſtreets, belonging to the ſaid town; 

and for non-payment diſtrained. Defendant. 

had a verdict; but judgment Was afterward 

arreſted: For he could only claim toll on the f 
round of repairs, his right; therefore muſt 

— confined to the ſtreets repaired. Defend- 

ant had laid his preſcription for repairing divers 

and many of the ſtreets of Gainſborough; but it 

did not appear that the waggon on which the 

preſent diſtreſs was made, wag going over che 

ſtreets repaired, and therefore the defendant 

might have no · tits. 1 08 


© 


L 1.5 Id + 


“And therefore the party preſcribing for. © 
* toll thorough, is always: tied down to great. 
e ſtrictneſs in pleading,” 1 


As where defendant preſcribed to baveismin v. 
a toll of two pence for every twenty ſheep dri - Sheperd. 
ven through the manor of Melton Mowbray, by Cro. Elis. 
any foreigner, and if not paid, a right to di/train.''® 

for the ſame,” and then juſtified, that plaintiff 

having refuſed to pay the toll, that he cepit et 

abduxit one ſheep, and diſtrained it till the toll 


Was paid. This juſtification was held to be 


E 2 iu; 


* * 
' 


558. 


Wheel- 
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ill ; for the preſcription is to diſtrain, and the 
defendant has not pleaded the taking as a di/- 


zreſs, but only that he cepit et abduxit, which 
is not within the een 0 


Cro. Elis. 2. A ſecond ſpecies of toll for which 


a diſtreſs may be made, is that due'in fairs and 


| | markets. 


4 luſt. 225. The eſtabliſhment of Wis fairs and mar- 


kets is a branch of the royal authority, and 
the king may by his grant ere& new ones, 
and ow a certain toll on the perſon to 
whom ſuch fair or market is granted. But 
the roll muſt be ſome petty ſum; for if the 
king grants a fair or market, with exceſſive | 
toll, it is void, and the market becomes free. 


So fairs and markets, and the toll incident 
| to them may be daimed by preſcription, which 


Pn a nee 


Heddy v. But by the grant of a . or market, cum 
houſe Cro. omnibus libertatibus et pertinentiis, toll does not 
9 


8. paſs; ſor it is not due of common right, but 
muſt be given by expreſs words in the grant. 
This is the caſe of a grant of a new fair; but 


if there has been an ancient fair, to which, 


by preſcription, toll has been annexed, and 
it becomes forfeited to the king, and he grants 
it to another, cum omnibus libertatibus il I ſpec: 
tantibus, by this the toll ſhall paſs; for this is 
not a new grant, but a grant of an ancient 
fair, to o which the toll belonged. 


But 
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But where a fair was held by cuſtom, on Holloway | 


a particular day, to which toll was due; and af. 


terward the king reciting this ern. granted to 8 | 
4 


the ſame place two fairs, on different days from 
the former, with all the profits, commodities 
emoluments, liberties, and free cuſtoms ad bujuſ- 


modi ferias pertinentits. This was adjudged on 


demurrer, not to carry with it a right of toll, 
as not being expreſsly given, and the fair not 
continuing the ſame, the cuſtom could not ex- 
testet! e 


2. „ This claim of toll being an exaction 
© on the ſubject, is to be taken ſtrictly ac- 
e cording to the grant or cuſtom, and there- 
% fore ſhall be confined to caſes only falling 
« completely within it.?? | fel 


Therefore, where defendant juſtified the dif. Blakey v. 
treſs, as intitled by preſcription to a toll for Pimſdele. 
all corn expoſed to ſale in the market of Rippon. . 


When it appeared in evidence, that the corn 
was ſold by ſample at the plaintiffs houſe, by _ 
one Cowper, and that it was only carried through 
the borough on a market-day, and delivered 
to the plaintiff; but was never expoſed in the 
market. On this evidence, the taking was ad- 
judged to be unlawful, as not being within the 
preſcription, and though it might be a fraud 
on the market, yet that could not in this ac- 
tion be remedied, but ſhould be ſued for by 
an action on the cafe. . —_ | 


And note, 


4 
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rd v. 1. That tenants by ancient demeſne.are ex- 
Cee kus. uſed and diſcharged from the payment of all 
227. tolls, by reaſon of zheir tenure; but this is 
for the toll due in carrying the produce of their 

lands, not for merchandiſe. " | 


Mayor of 2. That though goods brought to public 
Launceſ- market may be diſtrained for toll, yet they can- 
2 Cale not for damage feaſant ; for every one is of 

common right intitled to being his goods and, 
. 627, expoſe them to ſale in a public fair. or mar- 
. bet. 


3 Tolls due for landin goods at ports. or 
quays,. are now to. be conſidered ; for which, 
if not paid, a diſtreſs is lawful. $f 114 2 


Salk. 249. 1. Every common river is an high ſtreet, 
6 Hog and therefore ſubje& to the ſame law as to 
wr toll, as was before mentioned in the caſe of 


highways. Ray Lark 


Heſhfordy. And therefore, where the city of Norwich, 
Na claimed a toll on all goods paſſing on the ri- 
' 454 ver, by ſuch a quay or —_— but without 
ſhewing any conf eration, as cleanſing the river 

or repairing banks, &c. On demurrer, 


judgment was given againſt them. 


Mayor of 2. So the landing of goods at any port or 
Exeter v. quay is of itſeſ a conſideration as a benefit to 
3 the public, and a toll for it may be claimed 
Burr. 1405. by Preſcription only, as in the nature of toll 
Mayor, &c. traverſe, without ſetting out any conſideration, 


* of London the ownerſhip of the ſoil being ſuffi- 


. Hunt. # 
Re ny M cient. j 3 
P. So, 
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So, in an action for toll of a wharf at Colton v. 
Gainſborough, the plaintiff claimed as lord of nite 
the manor, a toll by prefcription, for all goods Sac rel 
landed within the manor, and having ſet out 
a conſideration, viz. the keeping a wharf with- 
in the manor in repair, though he claimed 
toll for goods landed at any part of the ma- 
nor, it was inſiſted, that as he grounded the 
claim of toll on the conſideration of repairin 
the wharf, that as that would confine the to 
only to goods landed at the wharf, that he had 
failed in his preſcription. But he had judge- 
ment notwithſtanding ; for this claim is in the 
nature of toll en , in which no conſidera- - 
| tion was neceſſary to be ſtated by the party 
: claiming, it being ſelf-evident. For if the 
oods are landed on the manor, they have the 
. of the plaintiffꝰs private property, and 
if at the wharf the benefit of it. 1 


1 buy 


. AO 


2 


But it differs from toll traverſe, that it is Mayor of 
not neceſſary that the parties claiming it Yarmouth 
ſhould be owners of the ſoil, that is of itſelf 8 
a ſufficient title, as in the laſt caſe is ſo ſtat- e ö 
ed. And if that does not appear, yet it 
ſhall be good; for the crown has a right to 
create the duty, and may grant it to another, 
though it retains the port, and if no grant 
appears, it may be claimed by un nes 
tion. | | 


As where the corporation of Kingſton upon Mayer of 
Hull claimed a certain toll called water-bailiff's 3 I 
dues by preſcription; and in evidence it appear- by 9 
ed, that their charter was in 27th of Ed. 3. and Cowp. 10a. 
ſo full a century within the time oſ legal me- | 


mory 
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mory (time of Rich. 1.) and therefore it was 
infiſted, 1ſt, That the corporation could not 


preſcribe; and, 2dly, That by a ſubſequent 


charter in 5 Rich. 2. the port was created, 
and that therein no duties were granted to the 
corporation. But it appearing chat theſe du- 
ties had been paid for 350 years, and that 


the grant of the port was in theſe words, 


% portum dudum vocat Sayrecreek jam Hull.“ 


On theſe circumſtances the court were of OPl- 


nion, that it was matter of preſumption to 
be left to the jury, whether the word dudum 


did not imply an exiſting port before the mak- 


Prideaux v. 
Warne. 
Sir Thom. 


ing of the charter of Rich. 2. ? and whether 
the payment of the duty for 350 2 viz. 
from 1441 to 1764, (the time of the action,) 
would not be ſufficient to ſupport the pre- 
ſumption of a grant from the crown, of thoſe 
duties, between the times of 5 Rich. 2. (ann. 
1382) when the charter creating the port was 
granted, and 1441 when the firſt payment 
was proved. On this ground a verdict was 
found in favour of the corporation's right to 
toll. | 


3. As therefore preſcription alone, in 
© theſe caſes of toll, is ſufficient, on the 
ground of the benefit derived to the ſub- 
«je& from the uſe of the port or quay ; where 
* that benefit is not enjoyed, no toll is pay- 
able, that is, uſer of the port is 3 
to give a claim to toll.“ 


For where defendant avowed for toll as due 
from all ſhips unlading at the quay, on the 


ground 
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ground of repairing the port. In evidence it Raym. 232. 
Seated, 5 che quay extended but half“ Lev. 96. 
a mile, and that the ſhip in queſtion had unload- 
ed ſeven miles from the quay, the preſcrip. 
tion was adjudged not to extend beyond the 
quay, and that plaintiff was not liable to the 
payment of toll, he not having uſed the quay. 


So where a cuſtom was alledged in the city Haſpert v. 
of Norwich, that in regard that they maintain. Wills. 
ed a common quay for the unloading of * Vent. 7x. 
oods brought up the river in veſſels to the 
fad city, chat every veſſel paſſing through the 
ſaid river by the ſaid quay, ſhould pay a certain 
ſum. This was held to be a void cuſtom ; for it 
ſhould not extend to thoſe veſſels which never 
unladed at the port, and ſo derived no bene- 
fit from it. 


ee In 1 for a toll or cuſtom any 
* payments, it ſhould be for a ſum certain and 
Fo defined.” | 8e | | 


But a preſcription to have three buſhels out Serjeant v. 
of every cargo of barley brought to the quay * . 
of Penzeance was held good, though the car- . : 
goes might be of different magnitudes; for 1228, 8. 
the word cargo is a mercantile word, and ſuf- C- 


ficiently certain and determinate. 


5. If a perſon juſtifies the ſeizing of any Clearywak | 
goods, &c. he ſhould ſtate the particular 51. Contion: 
cauſe of ſeizure, as for toll, forfeiture, or cuſ-.c;,, Elia. 
tom; and 2dly, It ſeems that he ought to 110. 
ſay that it had been ut to ſeiſe; for it is no 
cuſtom or preſcription, if not put in uſe. 

| | 5. An- 


1 
| 
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5. Another good cauſe of diſtreſs, and ſo 
of legal avowry, is for | 


Suits and Services, or other things claimed by 
Cuſtoms of a Manor. 


As firſt for an Heriot. 


Shaw Y- If defendant ayows the taking for an heriot 
—cog enerally, it is bad, it ſhould be for the be/? 
Hob. x76, beaſt or ſo, that fo plaintiff might have his 
s. C. _ replication, that the deceaſed had no beaſt; 
and beſides the heriot might be of a thing 
different from that taken, as it may be a jewel 
or piece of plate, as well as the beſt beaſt or 
living thing. e N 


— 


Odiham v. And where the lord is intitled to Heriot 


Mzjor v. to take what beaſt he deems the beſt; but 


Brand- for heriot cuſtom he muſt take the beaſt itſelf, 
wood. not another as a diſtreſs for it; for it lies in 
a6s, Car, prender and not in render. 


2. But wherever any ſum is claimed as 
« due by cuſtom, it muſt be a reaſonable 
one; for if unreaſonable, it is void.“ 


Holland v. As where defendant made conuſance as bailiff 


Lancaſter, to the dean and chapter of Canterbury, to whom 
2 Vent. plaintiff was leſſee, and claimed that by the cuſ- 
734 tom of the manor, the leſſee on alienation, was 
to pay a fine of a year and a half*s rent, and 

„ | , F 


m 
\ 
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if not paid, a diſtreſs. On demurrer, the 


plaintiff had judgment; for the cuſtom was 


unreaſonable, as ſo upon every alienation of 
even the ſmalleſt part, the ſame fine is due. 


So where the lord claimed by cuſtom the Parker v. 
beſt beaſt of every ſtranger dying within the Comble- 
manor, as an heriot. On demurrer, the cuf- e Eliz. 
tom was adjudged to be ill; for it cannot 725, 
be ſuppoſed to have a reaſonable or lawful 
inning, as is the caſe between the lord 
— his tenapts, who may be ſuppoſed to have — - 
made che agreement when their tenures be- | 


gan, as a ſpecies of conſideration ; butno-ſuch 
conſideration or agreement can be ſuppoſed to 


ſubſiſt in the caſe of a ſtranger. | 

e And wherever defendant, im his avowry, 
cc relies on a cuſtom, he ſhould ſet out the 
40 whole of it. | 


For where defendant avowed under a cf Griffin v. 


tom, that the lord of the manor was intitlad Blandford. 


on the death or alienation of every tenant, to Cp. 6% 
the ſecond beſt beaſt, and if hut one; then to 

that beaſt, and if no beaſt, then to a compenſa- 

tion in lieu of it. Upon evidence, the cuſtom 


appeared to be as ſtated, but with an exception 


of meſne ſigniories, burgage- tenures, and alie- 
nations to the uſe of the alienees and their 
heirs, and the avowry was for that omiſſion 
held to be ill. | | PRA! 


3+ Defendant avowed. the taking of two Richard 
cos in this caſe; for cauſe, that he was ſeiſed Godfrey 's 
of the manor of Bethel in Norfolk, and that co 
Vol. II. 5 "oh | m 


11 Co. 42. 
F * 4 


: - 
- tas 
of. 
* Ly 
« 
: 1 


* 
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from time immemorial he and thoſe, &c. had 
been intitled to a leet: within the ſaid manor, 
and that the ſteward had uſed to ſwear twelve 
of the inhabitants, as chief pledges, to preſent 
all things within the leet, and that they had 
been uſed to preſent, that they ſhould: pay 
themſelves to the lord ten 'fhillings pro certo 
le etæ That the plaintiff and others bein 
ſworn chief pledges, had refuſed to preſent fuck 
ſum of ten ſhillings to be paid as aforeſaid, 
 wherefore the ſteward had then fined them in 
\ ſix pounds, and avowed the taking for the non- 
- preſenting or paying of the ſeveral ſums of ten 
ſhillings and fix pounds: To which avowry 
plaintiff demurred. When it was reſolved, 
1ſt, That the fine was unlawfully impoſed; 
for it was impoſed. jointly : but it ought to 
have been aſſeſſed ſeverally ; for the inn 
are diſtin, one might after payment of his 
part lie in jail till the whole was paid, which 
would be unjuſt, and ſuch matter being ſhewn 
by plea, ſhould avoid the fine. 2dly, That 
for this certainty of leet, the lord could not 
diſtrain of common right; for it is for the 
private advantage of the lord, and he there- 
fore could not have it without preſcription, 
which he therefore ſhould ſhie w. 13 


2. I ſhall now conſider thoſe caſes in which 
no replevin'can be made, and fo no avowry. 
&« Goods taken beyond ſea, that is in foreign ' 


** countries, though afterwards brought into 
England, cannot be replevied.“ 


* 


3 e 
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As where goods were ſeized by the Eaſt- Nightiu- 
India Company from interlopers on their trade _ Yo 
. . 1. . . atus. 
in India within their charter. For the caption ashow.9 . 
might there have been lawful, though not ſo 
with us, and therefore ſhould not be tried by 
2. Replevin does not lie for the charters Broke tit, 

relating to the lands of inheritance; for they be- * ! 
long to the heir, and therefore are not chattels, 
and ſo not repleviſeable. | 

A 1 3 IFT 
3. Goods ſeized in conſequence of any judge- 
ment or adjudication of courts, or perſons hav- 
ing juriſdiction, are not repleviſeable.”? 


1 


As if taken under an execution from the ſupe- Win. 
rior courts, they cannot be replevied, and if Forſter. 
attempted to be ſo, the court will commit the 15 . F 
offender for a contempt. | - PG eh 5 

So where a perſon's goods were ſeized under Ayleſbury 
a condemnation in the penalty , 20 l. before * Harvey. 
a juſtice of peace, for not entering ſtrong wa- 3 Le. 204. 
ters, and he replevied them, the juſtice's war- 
rant was held to be a ſufficient juſtification; and 
to ſupport the ſeizure, which therefore could 
not be replevied. 1 | 

eier 17 8 | nr * 

And where goods had been ſo ſeized under Rex v. 
a juſtice's Warrant, founded on a conviction for e 8 
deer ſtealing, the court granted an attachment 2 8tr. 
againſt the under- ſheriff, who had granted a re- 1184. 
ple vin for them. ? 1 1 1 


— 


* 
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YearBook. 4. So a replevin does not lie againſt the king, 
19 H. 7. 1. nor where the king is party, nor where the 
taking is in right of the king, for all the king's 
debts are of record, ſo that the taking for them 
is as for a judgment. e jet 
Ante. 5. In general, replevin will not lie without 
2 Roll. Ab. a property in the goods, taken either abſolute 
you or ſpecial ; and therefore animals fer nature, 
_ unleſs reclaimed cannot be replevied. | 
3. The third proceſs in pleading in this 
action is the LR 85 | 
Replication. e 
or plea to the avowry. 
Co. Litt. 1 2 Diſclaimer was formerly an uſual replica- 
268. tion, in which plaintiff diſavowed the holding 
of the land from the defendant. But this is now 
unuſual, for in this caſe the avowry muſt have 
been on a certain tenant, which now not being 
uſual, fince the ſtat. Hen. 8. allowing an avowry 
enerally on the land, the replication of diſ- 
9 now ſeldom occurs. 
Trevilian 2. If defendant makes conuſance as bailiff to 
3 J. S. plaintiff may traverſe the fact tliat he was 
10. 


bailiff; for though 7. S. may have a title, yet 
a ſtranger, who had no authority from him, 

could have no title, and would be liable, ſo 
that both parts of defendant's plea mult be true, 
and therefore an anſwer to any part is ſuffi. 


3. If 


ww NY WH ® 
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3. If defendant juſtiſies the taking, plaintiff 8 Co. 147. 
may reply à tender and have judgment. For 
if a tender was made upon the land before the 
taking, the diſtreſs is unlawful, and if made 
after the taking, and before the impounding, 
the wee pe is unlawful. | e 
1 n 

And a tender to a N e is not ſufficient, 15 Eliz, 

And if defendant avows for rent, plainciff 0 oe. 
may plead a tender and refuſal, without bring- LR, P. 
ing the money into court; becauſe if the bo. 
diſtreſs was not rightfully ene bee 1255 
muſt anſwer i in damages. F*** 


He. £6 If defendant juſtifies under a cuſtom, 
<* plaintiff cannot reply another cuſtom repug-, 
© nant to it, without traverſing that ſet out by 
. defendant, but plaintiff may reply ſome 
« qualification of the cuſtom ſet out by de- 


„ fendant, which admits the cuſtom ſub modo, 


a without any traverſe.” 


As where to treſpaſs quare 9 fregit, the Kenckia v. 
defendant pleaded a cuſtom, that all the te- Kvi2ht. 
nants and occupiers of certain ancient meſ- Wil. 1925 
ſuages had a right of common, and under ſuch 
cuſtom juſtified the putting in of ſwine, The 
plaintiff replied, and contefled the cuſtom. as 
pleaded to be true, but added, that the cuſtom 
went further, to wit, that the ſwine ſhould be 
rung, to prevent them from roofing up tlie 
ſoil. This. replication was held to be good 
without a traverſe; for the cuſtoms were not 
different. 


E 


Palmery- F. If defendant avows the taking for rent 
ge: arrear, it is a bad replication to ſay, that de- 
" #5 fendant had made a diſtreſs, and avowed for 
rent due at a day later than that for which he 

then avows, for that is no bar. 


F 3d. The third diviſion of this action is 


Replevin conſidered with Reference to 
the Perſon. 


co. Litt, 1. If the goods of ſeveral perſons are taken, 

145. b. they cannot join in replevin, but each muſt 
have a ſeveral replevin. For if the caption is 
unjuſt each has received a ſeparate injury, for 
which he ought ſingly to complain; but if they 
joined, each would be complaining of the injury 
done to the other, which would be abſurd. 


Willis v- © Therefore tenants in common ſhould not join, 


Fletcher. but have ſeveral avowries. by 
Cro. Eliz. | 


de coparteners ſhould join in avowry, for 


Bates. they make but one heir. 


Salk. 390. 

2 Lutw. So alſo ſhould joint-tenants. 

1211. a 

F. N. 3. 2. If the cattle of a feme ſole be taken, and 
169. ſhe afterwards intermarries, the huſband alone 


Boarne et may have replevin ; for by the marriage all the 

we Mat- perſonal property of the wife becomes abſo- 

Paſch. 8. Jutely his. But if the wife joins in the reple- 

Gev. 2. vin, after a verdict, judgment will not be ar- 

Bull N. P. reſted ; for the court will preſume them to be 

$3* - jointly intereſted, (as they muſt be if a diſtreſs 
18 


is taken of goods, of which a man and woman 
were joint-tenants, who afterwards marry) the 
avowry admitting the property to be in the 
manner it is laid. : | i 


So where rent is due to the huſband and Wife v. 
wife, yet may the huſband alone make avowry, Geller. 
but he muſt ſet out the truth of the caſe, that 5 818 
the rent was due to him and his wife, and aver 

her life, and ſo that the rent is due to him. 


3. Executor may maintain replevin for the Arundel v. 
goods of the teſtator, though taken in his life. Trevil. 
time, for as the teſtator's property is trans- 84 
ferred-to the executor, the right muſt be alſo 
transferred of recovering 2 of it. 


4, If A. takes my JEN © by command of + Roll. Ab. | 
B. I may have replevin againſt both; for it 431. 
being a treſpaſs, both are principals. | 


6. Of the Judgment, Coſts and Damages. 


1. © Tf the defendant in replevin has judge- 
© ment, it is for a return of the beaſts which 
© had been taken by him, and reſtored to the 
<« plaintiff,” 


But he can have a return of no more beaſts sir Henry 


than he ayows for. Snelgar v. 
1s Henſton. 


Cro. Jac. 


And 2. By ſtatute 21 Hen. 8. c. 19, Every 611. 
*© avowantand other perſon that makes avowry 
or conuſance, or juſtifies as bailiff in replevin, 
or ſecond deliverance for rents, cuſtoms or 

7; * ſervices, 


50 


* 


Haſelop v. 
Chaplin. 

Cro. Eliz. 
257 & 329. 
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(4 ſervices, and damage feaſunt, if the plaintiffs 


“ be barred, ſhall recover damages and coſts.” 
Though in this ſtatute only rents, cuſtoms, 


ſervices and damage feaſant, are mentioned, 
yet it ſhall extend to give to the avowant coſts 
anddamages in other caſes not there mentioned, 


as in avowry for amercements in leets, heriots, 
eſtrays, &c. if the plaintiff is barred. 


| P orter V. 
Gray. 


300. 


But where the avowry was for an amercement 


in a leet, and plaintiff was non-/uited n 
Cro. Eliz. . P 2 A 


which defendant had a return, the court were 
of opinion that he could not have his coſts and 
damages, as not being within the ſtatute. 

But quære, If there is not a difference in caſe 


of a trial and verdict and a non- ſuit, otherwiſe 


Jones 135+ 


theſe two caſes contradict each other. 


Neither does it extend to give coſts and da- 
mages in an avowry for a nomine pens ; for it is 
not mentioned in the ſtatute. And therefore if 
coſts and damages ſhould in theſe caſes be given, 
the judgment would be reverſed. 


By ſtatute 17 Car. 2. c. 7. it is enacted, 
c that wherever the plaintiff in replevin ſhall 
« be non-ſuited before iſſue joined in any court 
&« ar Weſtminſter, that the defendant making 
« a ſupgeſtion in the 'nature of an avowry to 
« aſcertain tothe court the cauſe of the diſtreſs, 
ce the court ſhall award a writ of inquiry to the 
« ſheriff of the county where the diſtreſs was 
ce taken, and the ſheriff having given fifteen 
« days notice to the plaintiff -or his attorney, 

| % ſhall 


* 


.- ft 


n 
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«ſhall execute ſueh writ of inquiry, by a jury 
of twelve men, and defe t ſhall have 


execution for the ſum found, by fieri facias, 


or by elegit, in caſe the goods taken amount 
not to it, and the coſts of ſuit.” - 


Under this ſtatute it has been reſolved 
1. That if the Plaine becomes. won e, waemen 


that defendant is not bound to take his remedy v. Yea. 
under the ſtatute ; for he may have his option Will. ar. 


either to ee by writ of enquiry under it, 
i 


or bring his action againſt the plaintiff, and his 


ſureties on the replevin bond. 


7 2. But if defendant does proceed under the cooper v. 


tute, by ſuing out a writ of inquiry, and alſo sherbrookx. 


/ a retorno habendo, a writ of ſecond deliverance 2Wilſ 116. 


I + : non. 
ſhall be a ſuperſedeas to the writ of retorno 2 73. 
habendo, but not to the writ of inquiry; ſo 
that plaintiff ſhall have his cattle, and defendant 
his arrears, coſts and damages, by virtue of 
the proceedings under the ſtatute. q 


For the damages are not for the things Pratt v. 
avowed for, but are given by ſtatute 21 Hen. 8. Rutledge. 
c. 19. as a compenſation for the expence and Salk. 95. 
trouble the avowant has undergone. And * ay 
therefore though the writ of ſecond deliver- 2 Carth. 
ance ſuperſedes the effect of defendant's judg- 253: 
ment or non-ſuit, viz. a return of the goods, 
yet the damages {till continue. Sed quære, if 
under the writ of inquiry the defendant ſhallnot 
recover all the rerit avowed for, beſides his 
coſts and damages. For per Bat hui ſt juſtice, in 


Cooper v. Sherbrook ante, by ſtatute 17 Car. 2. 2Will. 113. 


the 


57 
vo 


* 


Bull. N, P, 
38. 
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the legiſlature intended chat the proceedings 
under the ſtatute by writ of inquiry, feri factas, 
and elegit, ſhould be final for the avowant to re- 
cover his damages, and that the plaintiff was: to 
keep his cattle, notwithſtanding. the courſe of 
awarding a retorno habendo, Which is a right 
judgment (and {till is entered up as before the 
ſtatute ;) for the ſtatute hath not altered the 
judgment at common law, but only gives 
a further remedy to the avowant. |, 


further enacted, That if the plaintiff be non- 


6 ſuited after avowry, or have a verdict againſt 


him, that the jury that try the iſſue ſhall in- 
«© quire of the ſum in arrear, and alſo of the 
value of the goods, &c. taken, and the 


« defendant ſhall have judgment by fieri facias 


d and elzgit, as before.? 


I +; 


Cheap v. 
Culpepper. 
1 Lev. 255. 
1 Vent. 40. 
8. C. 


| ; "44 445 147 BY N : 
3- And if upon demurrer, defendant has 


judgment, a writ of enquiry ſhall go in like . 


48 manner?” J 


Under this ſtatute it has been reſolved, that 
if the plaintiff is nonſuited after avowry, the 
jury who try the cauſe only can aſſeſs the ar- 
rears, damages, &c, and that if they omit it, 
it cannot be ſupplied by a writ of inquiry, for 
the ſtatute expreſsly confines the inquiry of the 


rent in arrear, damages, &c. to the jury im- 


| pannelled to try the cauſe, 


Tucker v. 
Stevens. 
Paſch. 6- 
Geo 1. C. B. 
Bull. N. P. 


% 


LED, Aenne 4] 
And there fore in cafe of ſuch omiſſion. the 
defendant muſt take his judgment, & retorno 


habende at common law. W el 
ö „ 


„ 


e Bat this is conſined to caſes within the ſta- 


s tute, as rents. | 


For in this caſe where defendant avowed Dewell v. 
the taking as a diſtreſs for poors rates, and the Marſhall. 
jury omitted to inquire of the damages, the 3Wilf. 442. 


court granted a writ of inquiry to ſupply the — bo 
S. FP. 


And in general in the caſe of Valentine v. Per Gould © 
Faucet, 2 Stra. 10. 21. & Caf. Temp. Hard. Juſtice. 
wicke, 138, lord Hardwicke laid it down, that pres 
in every caſe, unleſs where the court is tied up 117 
by ſtat. 17 Car. 2. which reſpects only rent 
arrear, a writ of inquiry may be granted in or- 
der to do complete juſtice.  - © 
Therefore it was ſo held in the caſe of poors 
rates. | | | | 


80 where the defendant ' avowed for Humfreys 
a. taking for damage feaſunt, and was non v. Miſdale. 
ſuited, it was held that a writ of inquiry ſhould Comb. x. 

Foy gram | AP fie! PACED | 

And note, That in writs of inquiry the Per Cur. 

jury ſet their hands and ſeals to their ver. Caf. K. B 

dict, and upon the trial of ſuch writs, the 579: 610. 
judge of niſi privs is only aſſiſtant to 
the ſheriff, and has no judicial power; and 

if the parties come to any agreement at the 

trial, the way is to bring it to the judge to | 

ſign, and afterwards move to have it made | 

a rule of court. . 


„ The 
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«© The caſes of non-ſuit after avowry, men- | 


te tioned in the ſtatute, apply only to caſes of 
% non-ſuit at the trial.” 


Fggleton For as in replevin both plaintiff and de- 
1 3 fendant are actors, either may carry down the 
* 315. cauſe to trial; and therefore defendant cannot 
| move to have judgment, as in caſe of a non- 
ſuit for not proceeding to trial; for he might 
have given notice himſelf, in which caſe, if 
he had not gone on to- trial, he would have 
had coſts againſt him ; but if plainziff had giy- 
en notice of trial, it ſeems that he ſhould pay 
colts. . 0 


Ingle v. | 4. Where there are ſeveral defendants, and 


N one of them pleads non cepit, and is acquitted, 
orth. | | 


3 Burr, in Which caſe, under ſtat. 8 6 9 V. 3. c. 11. 


1284. in actions of treſpaſs, he would be intitled to 


his coſts againſt the plaintiff, if there was no 
certificate from the judge, that there was 
good ground for making him a defendant/;” 
| yet in the caſe of replevin the deſendant ac- 
wad quitted cannot have his coſts, for replevin is 
not within the ſtatute; for it is not mention- 


ed, and ſtatutes giving colts are to be con- 


ſtrued ſtrictly. 


| Before I conclude this chapter, it may be 
proper to take notice of ſome points which 
occur in this action. N : 


Bull, N. P. 1. Where the goods diſtrained have been 

-$% eloigr'd, ſo that the ſheriff cannot get at them 

to make replevin, in ſuch caſe, plaintiff may 

bring this action in the detiner, and after 
| | avowry 


N — 


avowry pray that defendant may gage deliver- 


ance. 


Or he may, upon-a return of an elongavit De la Baſ- 

to the pluries writ of replevin, have a writ to tile v. Reig- 

the ſheriff, commanding him to' take other er. B. 

beaſts of the defendant in withernam ; but if 37. & 423. 

the defendant, before the return of the wither. 

nam, appears to the writ of repleyin, and offers 

to plead non cepit, it ſhall ſtay the withernam ; 

for the defendant ſhall not be concluded by 

the return of an elongavit; for the ſheriff 

can make no other return, where he can 

find the things to be replevied. 5 eo. 


2. Where defendant has had judgment of 
retorno habendo, and the plaintiff again makes 
replevin, he does it by writ of ſecond deliver- | 
ance, which writ is given by ſtat. Weſt. 2. | 
13 Ed. 1. c. 2. under which writ the o_ 
again may be tried; but the ſtatute further 
enacts, ** That if the party replevying again 
<<. makes default, or for any other cauſe, a re- 
turn of the diſtreſs, now twice replevied, 
„ be awarded, the diſtreſs ſhall remain irre- 
<< pleviſable. 


* 
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CHAPTER vm. 
TN ACTION or TRESPASS. 


RESPASS, in the moſt extenſive 
ſenſe, means any injury ariſing to an- 
der perſon or property, ſrom the n l s 


or act of another; and therefore, all ſuch in- 


juries, though they aſſume different names, in 
fact are actions of treſpaſs; as aſſault and bat- | 


my is a weſpais to the perſon, c. 


The we which I ſhall here conſider i is 
the action properly ſo called, and includes on- 
ly injuries to ny , or perſonal property of 
another. ; 


In treating of this aQtion I ſhall eh 
1. The nature of the action in general; 2. With 


reference to things on which it is committed; 


With reference to the perſon, viz. as com- 
mitted by officers, or by private perſons ; 4- For 
what treſpaſs will not lie; 3 $: Who may maintain 
this action; 6. The pleadings; 7. The verdict 
judgment, and coſts. | 


1. Of the Nature of this Action in general, 
1. © Every entry upon the land of another, 


Com. 309. ©* is ſtrictly an injury, if done without the 


1 owner's 
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c owner's conſent, and at leaſt does the miſ- 
„ chief complained of in the ' writ, that of 


c treading and beating down plaintiff's graſs; - F 
*« for ſuch injuries therefore this action lies.“ 


But, however, in certain caſes, the law has 3 Black. 
given a right to enter upon the lands of an- Com. 399+ 
other: As if a man comes to execute legal 
proceſs: to demand money: a landlord to 
diſtrain: a reverſioner to ſee that no waſte 
has been done: a traveller to get refreſh- 
ment at an inn: All theſe are caſes in which 
the law allows an entry, and ſo the entry is not 
a treſpaſs.” i n BEE CAT Ls 12 


7 So if a man makes a leaſe, excepting the L.ifford's 


trees, and he enters to ſhew them to a pur. Case. 


chaſer, he is not a treſpaſſer.. n g. 4G 1 


* © But where the law allows ſuch entry, SixCarpen- 

« or any act to be dong, if the porſon Mmiſ- ter's Caſe. 
<« demeans himſelf, or makes an unlawful C. 34% 

« uſe of the authority ſo given, he ſhall be * 

« held to be a treſpaſſer ab initio: For from _” 
the fubſequent act the law judges, quo uni- + 
© mo the firſt entry was made.“. 1 


As if a perſon enters into a tavern, which ibid. 
every man by law has a right to do; yet if he 
ſteals any thing from thence, his firſt entry ſhall 
be deem'd unlawful, and hun a treſpaſſer ab 


initio. i 


So where to treſpaſs for taking a gelding, Bagthaw v. 
defendant pleaded that he took him as an Spencer. 
eſtray, and fo juſtified. Plaintiff replied, that 7 57 Jac. 

; | after : 
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Oxley v. after the taking, he had labour'd and word 
ty as, Kim. On demurrer, it was objected, that the 
G. 3.8. P. firſt taking being lawful, that the action ſhould 
be caſe for the ſubſequent abuſe ; but it was 
reſolved, that the ſubſequent abuſe of the 
eftray being unlawful, made defendant a treſ- 
paſler ab initio. | | 


Inne v. And therefore, where plaintiff brought treſ- 
3 on: paſs for hreaking and entering his houſe, and 
taking an excefjrve diſtreſs. It was adjudged, 
that this action would not lie, for the taking 
ua lawful, and no ſubſequent abuſe appeared 
to make defendant a treſpaſſer ab initio. 


As the moſt frequent caſes which oceurred 
under this head, happened, where goods or 
cattle had been taken lawfully. for a diſtreſs, 
but from ſome ſubſequent abuſe or miſmen- 
agement, the party was, according to h 
doctrine now deliver cd, nade a tre paſſor ab 
11 initio, when in fact the firſt taking was lawful. 
1 This hardſhip was remedied by ſtatute 11 
| 
| 


Geo. 2. c. 19. Which enacts, © That a diftreſs 
for rent ſhall not be deemed irregular, nor 
| the party be deem'd a treſpaſſor ab initio for 
| any irregularity in the ſubſequent diſpoſition 
| 4 of it: t the party aggrieved May recover 

| « full ſatisfaction for the ſpecial damage he 
| % ſhall have ſuſtained thereby, and no more, 
i in an action of treſpaſs or on the caſe, unleſs 
| | « tender of amends has been made before.“ js 


_" 


| This ſtatute therefore only affects the ſub- 
| ſequent (4iſho/al of the diſtreſs So that it ſeems 
| | 5 that 
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that this action till lies for an unlawful taking ; 

as if the diſtreſs has been made at night : 
| So if of beaſts of the plough, when other 
JT. fufficient diſtreſs can be had: 80 if doors have 0%. 
been broken open to make it; for the outer 161. 
door can in no caſe be broke open, except 
under the direction of ſtat.” 11 Geo. 2. c. 19. 
which impowers the party to do it“ in the pre- 
«ſence of a conſtable or peace- officer, oath 
being made before a juſtice, of there be- 
Re ing good grounds to ſuſpect that the goods 
„intended to be diſtrained, have been con- 


« veyed away, and are contained in ſuch 
Aae 


Litt. 


1 But in aſs of a diſtreſs for rent, if the Browning 
outer door is open, the perſon diſtraining may v. Dann. 
juſtify breaking open an inner door or lock to wn 5 
find any goods which are diſtrainable. 82 Caf. © 
tem 

That ſtatute applies to caſes where the dif. Hard. 168. 
trefs is for rent; but a ſimilar proviſion has | 
been made in other caſes- As by ſtat. 17 4. 
Geo. 2. c. 38. it is enacted, © That where any» 
&« diſtreſs is made for money juſtly due for 
„ relief of the poor, that it ſhall not be 
« deemed unlawful, nor the party making it 
« treſpaſſor, on account of any defect or 
« want of form in the warrant of appoint- 
«© ment of overſeers; or in the rate or aſſeſſ- 
% ments; or in the warrant of diſtreſs there- 
« upon: Nor ſhalt the party be deem'd 
% treſpaſlor ab initio, on account of any ir- 
*© regularity, which ſhall berafterwards done 
« by him; but the party grie ved may recov- 

G 2 . 
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« ex for the ſpecial damage, unleſs tender 
«© of amends has before been made.“ | 


if! Charlwood And a warrant may be made to diſtrain be- 
| 5 mag fore the time for which the rate is expired, 
| and is good. | 


NH 82. || But though treſpaſs may lie for taking beaſts 
| f 3 of the plough, as a diſtreſs for rent, where 
| ber, Other beaſts may be had; yet in the caſe of 
| x Burr. 359. diſtreſs for poors rates, it is lawful to take 
| them, though other diſtreſs may be had: For 
is not properly a common law diſtreſs, but 
| 1 is rather in the nature of an execution, in which 


caſe there is no ſuch exemption. 


| ! | | : 

| « ' 3+ © Treſpaſs muſt always ſuppoſe a misfea-' 
| « {ance ; for it will not lie for a bare none- 
| « feaſance, which as it ſuppoſes no act, car- 
f 


% ries no treſpaſs. 


1 sin Carpen- As if 1 perſon enters a tavern, if he ſteals 

ter's Caſe. any thing, he is a treſpaſſer ab initio for the 

| ., n misfeaſance; but for not paying for the wine 
he has had, no action lies. 


| 

| 

| 4Bur.2092, 4. To conſtitute a treſpaſs, the act cauſ- 
2 ing the injury muſt be voluntary, and with 
| JED « ſome degree of fault ; for if done involuntarily 
| and without fault, no action lies.“ 

! 


— ee eg 


is Mitton v. As here, in treſpaſs for chaſing plaintiff's 
is Faudrye. ſheep, the caſe was, that plaintiff 's ſheep be- 
Poph. 261. ing treſpaſſing on defendant's ground, defend 
| ant chaſed them off with a dog, which dog had 
| | | followed them into plaintiffs own here , for 
C | | which 


TRESPASS. 


| rf which the action was 3 and held not to 
| lie ; for the defendant might juſtify chaſing the. 
ſheep off his own ground, and as the dog could 

not be ſuddenly called in, the treſpaſs and in- 

jury was involuntary, it appearing that defen. 

dant had called the dog in when off his ground. 


But where defendants were out with dogs Beckwith - 
and guns, and coming on plaintiff's ground v. Shor- 
adjoining to his paddock, one of their dogs dike and 

| killed one of plaintiff's deer, it appearing that * 

wm they were not in any pathway or road, the : 

| injury proceeded from ſome ſmall fault, and 
could not be ſaid to be an accidental and invo- 


luntary treſpaſs, ſo plaintiff had judgment. 


*© And on the ſame foundation, though the 
injury has proceeded from miſtake, this ac- 
c tion lies; for there is ſome fault from the 
* neglect and want of proper care.“ 


6 As where the treſpaſs laid, was for cutting Ba fely v. 

3 plaintiff's graſs, and carrying it away: De- Clarkſun. 
fendant pleaded that his land adjoin'd that of 3 Lev. 37. 
the plaintiff, and that by miſtate in cutting his | 
own graſs, he had cut part of the plaintiff's, 

| which was the treſpaſs, &c. and tendered 

Hg amends. Plaintiff demurred, and had judg- 

| ment; for it appear'd, that the fact was volun- 
tary, and through ſome degree of fault, and 

his intention = knowledge are not traverſ- 
7 ꝗ — able. 7431 


3. Theſe are the general grounds of this ac- 

ö tion, the more particular caſes in which it is 

maintainable, are now to be conſidered, 
3 1. With 
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1- With reference to the Wings on which the 
action may be committed; 2. To the perſon. 


2. Of Treſpaſs, with Reference to the 
| things for which it lies. 


Herlaken- | . If there is leſſee for life or years of 
den's Caſe. lands, leſſee has no property in the trees 
4 Lo. oa. a. growing on the land, and even if the clauſe 
in the leaſe is without impeachment of waſte, 
it gives no property, but is merely an exemp- 
tion from an action. Yet if a ſtranger cuts 
any down, leſſee may maintain treſpaſs, but 
he ſhall not recover damages for the value of 
the trees, becauſe the property of them is in 
him in reverſion, but the damages fhall be 
for tropping and breaking his cloſe, and perhaps 
for ble hfs of ſhade, &c. 


nta. 80 by common law, though tenant for life 
been Ger or vers is intitled to beute te, hedge-bote, 
erd. &c. yet a copyholder is not; and if he takes 
Cro. Elia. trees for that purpoſe, he is a treſpaſſer: but 
he may have ſuch right by cuſtom of the manor.. 


2. Another caſe in which tenants for life, 
years, or at will, are liable to, or may have an 
action of treſpaſs, is in the caſe of the em- 
blements or crop growing on the lands, on 
the determination of their eſtates.. | 


* As to which it is a general rule, that 
c where the eſtate is of an uncertain dura- 
tion, that there the tenant ſhall be intitled 
« to the emblements.”” „ 

1 | Therefore 
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Therefore, if a man is tenant for life, and Co. Lit. 
ſows the land, but dies before harveſt, his en- 55: 
ecutors ſhall have the crop: So if a man is 
tenant pur auter vie, and ce/tus gue vie dies. 

The land being ſown, the tenant pur auter vie 
ſhall have the emblements on the fame principle; 
as being the act of God. | 


So where the einne is Jes at oY o. x26. 
law, it is the ſame: as if a leaſe be made to Þ- 
a man and his wife during coverture, and the. 
huſband ſows the land, and afterwards: the 
marriage is. diſſolved, the huſband ſhall have 
the emblements ; for the ſentence was in inui. 
tum, and the act of law. | 
% But where the eſtate for life is determin- ibid. 
«ed by the act of the leſſee himſelf, there 
£ he ſhall not have the phe mmm; 0h 


As, where a woman tenant 8 viduitate Oland's 
ſows the land, and afterward takes huſband, Cafe. | 
whereby her eſtate is determined by her own? 5 Co: 2x6, 
act, the leſſor ſhall have the emblements. "Bo 
if the leaſe is till leſſee commits waſte, if he 
ſows the land and commits waſte, he ſhall not 
have the emblements ; for the platen IE 
of the eſtate was by his own act. | 


But the leſſee of tenant for life whe corey Cro. Eliz, 
mines his eſtate by his own act, ſhall not loſe 461. 
the emblements, though leſſor would. 


The caſe is the ſame of leaſes at will ; fo if per Pop- 


leſſee at will ſows the land, if the leſſor deter- ham. 
mines his will, ous ſhall have the emble. Cro. Elis 
ments; 


461. 
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ments; but if leſſee at will himſelf determines 
it, he ſhall not have them, for it was his own act. 
Co. Litt. So if a man makes a leaſe at will, and the 
$56. 560. leſſor is outlawed, by which his eſtate is de- 
116. termined, yet ſhall leſſee have the emble- 
ments; but if leſſee himſelf had been out- 
lawed, by which his will is determined, the 

King ſhall have the emblements. 


1 1 568. « But where the eſtate is of certain dura. 


* tion, as a leaſe for years, if leſſee in ſuch 


© caſe ſows tlie land, and his term is ended 
© before the corn is ripe, in ſuch caſe the 
« leflor, or he in reverſion, ſhall have the 
crop, and not the tenant.” 


But though this rule is general, yet it ad- 
mits of certain excepiivnce ariſing from the 
cuſtom of the country. a 


1 As where defendant, to an action of rel. 
Wiggleſ- , . 
worth v. paſs for mowing and taking away a crop of 
Dallifon. corn, pleaded a cuſtom, that“ tenant for any 
Dougl. 190. fm of years which expired on the iſt of May, 
might, after the expiration of his term, take 


| g 


and carry away as his uaygoing crop, all the 


corn then growing on the land at the time the 
term expired.” This cuſtom was adjudged to 
be good and reaſonable, though contended 
chat Jllee could not claim it againſt his deed. 


© In theſe caſes, therefore, where either 

© party is intitled to the emblements, he may 

© have treſpaſs for taking them and carrying 

- "<< them away.” | | 


28. This action lies for injuries occaſioned 
by thing ß 
Damage Feaſunt. 


For where an injury has been done by the 
<< cattle or goods of any one to the lands of 
e another, he who receives the injury may 

« eith.r diſtrain them damage feaſant, or bring 
ce bis action of treſpaſs, quare clauſum fregit, 
6 and recover for the damage ſuſtained,” 


«« But he ſhould make his election of his 
© remedy; for if he diſtrains, and the diſtreſs 
15 « eſcapes, the action of treſpaſs is gone, un- 
&« leſs the eſcape was not through his fault or 
cc. neglect”? * + | 


For where plaintiff declared in treſpaſs guare Vaſper v. 

clauſum fregit, defendant pleaded, that the bn 
plaintiff had di//rained his hog damage feaſant, 7 LP 
which, was the ſame treſpaſs, plaintiff replied, 17 
that the hog eſcaped without his conſent, and 
that he was yet unſatisfied of the damage. 
Defendant demurred, and had judgment; as 
it did not appear that it was without his fault, 
as he had only pleaded that it was without his 
conſe ut. . 


But if the diſtreſs dies in the pound, the ibid. 
action of treſpaſs is reſtored; for ſuch is the 
act of God, which ſhall not deprive the party 
of his remedy. 5 | 


5 


« And 


6—B —B — * 7 
* 
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„ Amdhe who has che care, cuſtody, or ref. 
e ſeſſion of the cattle who do the * 
« liable to this action.“ 4 | 


Dowery v, AS agiſtedicartte'break into another land, | 
Huggins the agiſter is liable to the damages: So if 
Clay. "33 the hogs of A. were put into the yard of B. 
Pai Bi. and they break into Cz. land, action lies againſt 
B. even though A's. ſervant watched them, 
and ſo the owner had a ſpecial poſſeſſion. 


3. Another 1 e is that of 


7 


Haie to | the Fiery of "OY 
As to this it has been decided, 


Caſe of h 1. A man may have a proper and ſeveral 
Royal-fifh-Tmtevcſt,' as well in a fiſhery as in water, or 
ery of they river: for a man may grant Gt Ee re and 


river Bann 
in Ireland. the fiſhery thall paſs. gu 

Dav. Rep. wes 
149. 2. The ſea belongeth . and alſo 


every navigable river, ſo high as the fea ebbs 
and flows, is a royal river; for ſo fur it is 
conſidered as a branch of the fea, and belong- 
ing to the crown: But rivers not navigable 

are the property of the proprietors of the land 

on both ſides the river; that is, if both ſides 
belong to one owner, the whole river is his, 

if to tWo perſons, the river is in moieties. But 

in the caſe of the crown, there is a difference 

in reſpect to granting the land, from that of 

a ſubject; for by a grant of the land in the caſe 
ofa . the filkery would paſs ; but i 1 the 

caſe 


240 


=" 
- 
+4 
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caſe of the erown, by a grant of the land ad - 
joining a navigable. river, or royal fiſhery, the 
fiſhery would not paſs, for it is an inheritance 

in groſs in the crown and parcel of the inheri- 
tance of the crown:itſelf, but it may be ſpecially 
granted by grant of the fiſhery from the crown. 
Upon theſe grounds the ſeveral. diſtinctions Same caſe. 
of the rights of fiſhery are formed, viz, free 
fiſhery, ſeveral fiſhery, and common fiſhery, + 


1. As to a free fiſhery, it is the excluſive 125 
right of fiſning in a n river, or arm 
of the ſea; and this muſt be claimed by pre- 


ſcription or grant from the crown. For, 


2 k SY N 939 14 14 3 

The right of fiſhing in navigable rivers is 8. C. and 
common to all the king's ſubjects, and there- Warren v. 
fore an excluſive right muſt be derived from roy oi 
the grant of the crown, in whom that exclu- 2 Blac 


ſive right originally reſided. But the pre, Com. 139. 


ſcription ſhould be as old as the reign of 
Henry II. for the charters of , king Zohbyn _ _ 
and Heury 3. avoid all ſuch grants from 
the beginning of the reign of Richard the ſt, 
and prohibit the fencing of rivers in future, 
So that no grant of a free fiſhery ſhall be g py 
if made ſince that time. | | 


- 
* 


LY 


Ts ET * ; 
1 3 1 


[ 


{ 
N 
7 
: : 
: * 
* . 


1 Le | 24 | | | Jon ; g 5 7 js 
2. This is alſo the ſame of a /everal f/ſhery, 2.Black.,- 


which is alſo an excluſive right derived in the Com: 139. 
ſame manner, but with this additional circum- 
ſtance, that it ſhould be claimed by a perſon 

who owns the ſoil, as the land adjoining to a Carter v. 
navigable river; and it was accordingly held to Mzrcoc. 
be 90d), where the plaintiff in this caſe claimed 4 Burr. 


2162. 


I 


H a ſeveral 
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a ſeveral fiſhery i in the river Severn , Where it was 
555 as part of his manor of Arlimꝑ ham, 
whi woo whe I me ere accord. 
ingly: ©: 1 * N 
.. 095 But it is not rnochlſavy. to oiled a * 
„ eee * ral fiſhery, that all other per ſons ſhould be ex- 
28 17 * cluded e It is ſufficient that no perſon ſhall 
„ have a co-extenſroe-tight's for a partial right, 
e as to take for a particular purpoſe, does not 
deſtroy the nature of a ſeveral fiſhery.” “ 


— As where plaintiff Was grantee of a feveral 


= Court- fiſhery; but the grantor had Teſerved to him- 


5 Burr. felf the oyſters and fiſh for his own table, and 
2314 having declared as poſſeſſed of a ſeveral fiſhery, 
the judge eee him, deeming the right 
61: .” * peſerved to e as deſtroying the na- 
türe of a ſe fiſhery, which he - ſuppoſed 


, 


+-+./142 ſhould be excluſtve of all others. But the Court 

50's g ofHMHing“ Henchſet aſide the non - ſuit, holding the 
e . as before" delivered by 6 G 
7 . 


F IF 
* 3 IC» 
T5 


"p © S «2 


e ery N wo abr ſhew his 5 — the onus lies 


1 mig 'for the claim is derogatory to the 
1 Mod. - Emini right of the ſubject. 
105. Tn 


Smith v. And he who has either of theſe Welle of 
Kemp. -Kſhery may have treſpaſs for taking the fiſh, 


— bor {on he has a property in them. 


247 Common of Piſcary, is a right of ſhin 
in the waters of anot er, in common wit 
others; and it differs from a ſeveral fiſhery, 
that! in this laſt the owner has N ay 


4 x. 
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| $0, before, th they. are caught, ku ci in the caſe of - 


common Piſcary not till they are taken. 9 87105 g 
* Another 171 action of ene is chat 6 id 


e ene, not Har t vn 
Hen ; 1311 tde *: h 
3 lle. 15117 21 gh bent 

Tolls or A, EH or 1 

I 500) i bas N 7 


The, perſon "ah goods have 1 ſo 2 
ares for payment, bringing this action for 0 i 20 


the taking, in which the ri 4 t to the tolls is 
e 


1A ov 
tried. But the caſes. under this head have Mag 
already b been treated of in the action of reple- 
oy. I 460 vil 25 e ae 


F £ * 4 


150 So for an amercement in a , cotnre. leer. 13 2 


5. 7 — 2 ſpecial action of reſpaſs is that F2 
committed i in the caſe 92 8 


N — Fairs. 


1ſt. Every one op common right — a . Mayor of 
berty of coming to buy and ſell, without Northamp- 
paying any toll, &c, 5 due by cuſtom; or ward. 
preſcription. But if a perſon requires any x Will. 
particular eaſement, as a ſtall, he muſt have 107. 
the licence of the owner of che ſoil. For the : St · 
property of the ſoil ſtill remains in the owner tity 
of the land, and he dedicates it no farther to the e 
uſe of the public than the right of entry to buy 
and ſell. This right, therefore, of erecting, a 


ſtall for expoſing things to ſale in a market or 
fair, 1s called ſtallage, and is a ſum which the 


owner 
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owner of the ſoil has a right to for his permiſ- 
ſion. If the ground, is Aren it 1. Se re 


picageG. nnr 


Ibid. If any perſon therefore comes into a market 
and raiſes a ſtall without the owners of the ſoils 
leave firſt obtained, this action lies againſt him, 

for he is thereby a rreſpaſſer. 


Mayor of And it ſhould . that treſpaſs is the only 
ton, action; for it is ſaid {Stra. 1238) that deht or 
Caſe Cro. / . aſſumpſit would not lie for the ſum due, and it is 


_ 2 decided in this caſe, that ds brought to a 


628. S. P. market cannot be diſtreined damage feaſant. 


Mayor ef 2. So this action lies for erecing tables, upon ö 
Norwich v. which wares are expoſed to ſale; for it is an 


323 uſe of the ſoil which belongs to the owner, 


- Rep. 1216. and nN to ſtalls | in the uſe made of them. 


6th. Many cafes of OY occur on queſ. 
tions of injuries to land by 


2 or the e of Game, Sc. | 


As to which queſtions _ deciſions have 


taken place : | 
Gaulh v. 1ſt, Any perſon may juſtify going upon the 
Cr Jak. lands of another in purſuit of ravenous beaſts, 


321. as foxes, badgers, c. but it will nor juſtify 4 
perſon to break the ground or dig for them. 
For the taking of them is of public benefit. 


So 


i 


os 53 rx " «1 bas 
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So it will not juſtify any exceſſive or unregs Gundry v. 


ſonable damage to the land of another, for the 


71 


Feltham. 


Trin. 26 


juſtifications only as to the following and ſhould geo, 3. 
be done with as little ꝗ 1 10 as poſſible. And TernRep, 
ſu 


therefore if to treſpaſs for | 
ant juſtifies as eur e fox or ſuch beaſt, and 
in fact has committed unneceſlary,/ miſchief, 
plaintiff ſnould make a new aſſignment of the 


exceſſive and unneceſlary injury. 


2. By ſtatute 22 & 23 Car, 30705 26. game. 
keepers, properly nominated, or other perſans 
(authoriſed by warrant from a juſtice of peace) 


may ſearch for and ſeize inſtruments for de- 


ſtruion of the game. jen ary 


ch cauſe;; defend: 334. 


4 


ln 21 | hom thee; Rist | 
1. Gamekeepers in making a, ſearch ſhquld Carpenter 


have a juſtice's warrant, founded on an infor- v. Adams. 
Mee ee * ginfar Comb. 183. 
| 1 111 


mation. 


1 be” 
„ 4 — 11 


2. A gamekeeper, properly appointed, has a Rogers v. 
right to keep and carry a gun ur other inſirument Carter. 


to take game any where, but a right to kill only 
on his own manor. Therefore where plaintiff, 
who was a gamekeeper, had followed game off 
his own manor, and defendant, took his gun 
from him, treſpaſs was held well to lie, for he 
was entitied by law to keep it, though he had 
been liable to the penalty for killing game off 
the anon... e ako 


ſhall appoint but one gamekeper, and by 


2 Will. 


387. 


3 ö r 
3. By ſtat. 9 Ann. c. 25. a lord of a manor 


ſtat. 3 Geo. 1. c. 11. the perſon ſo appointed 
ſhould be either a perſon qualified himſelf ; or 


a menial ſervant of the lord, or appointed and 
1 employed 


. 
i 


bs 


4 | 
* 


ae. — 
— 


— ꝗ — —äñäj OR 


NNT27D— — Aeon —— — — — — —jj— . — —— — 
- 


Per Cur. 
$Will38p. 

_ keeper, though neither qualified, nor a menial 
ervant. For: the ſtatute never meant to take 
from lords of manors, living at a diſtance, the 
power of appointing a perfon to 4 game for 
their uſe. 


Sir John 


Lade v 0 


Shepherd. 
2 Stra. 
1004. 
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S to kill game for the ſole uſe of the 
d ha 


This clauſe e Pk not levent the 1 of a 
manor from appointing any perſon as his game - 


- 7th. By ſetting out an highway the owner 
Pl: not part with the property of the- ſoil. 
And therefore where defendant owned land 
adjoining to the highway, which was the ſoil of 


the plaintiff, but ſeparated by a ditch, and he 


laid a bridge over the ditch to the highway; it 
was held that plaintiff might have treſpaſs; ; 
for the ſoil was appropriated only to the pur- 
pole of an e | 


i 3d of Treſpaſs with Refererice to the 


Terry v. 


Perſons. 


That is 1, as committed by officers, or 
perſons entruſted with ſome authority by law. 
Pay: By private perſons. 


. As to officers, as for at executions. 


Where the ſubject matter of any ſuit is 


_ "= af "Within the uriſdiction of the court applied to 


Caſe of the for redreſs, every thing done is abſolutely void, 


* 1 


and the officer executing the proceſs is a 2 


ea. 20 Co, paſſer 


76. à. b. 


+ © 
9 


K 
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paſſer. But whers the ſubject matter is within 
the juriſdiction of the court, but the want of 
juriſdiction is to the perſon or place, unleſs the 
want of juriſdiction appears on the proceſs 
to the officer who executes it, he is not a treſ- 


paſſer. i 


But in the caſe of conſtables, a particular ex- 
emption is given by ſtat. 24 Geo. 2. c. 44- 
which ena&s, ** that no conſtable ſhall be an- 
c ſwerable for obeying a juſtice's warrant, not- 
« withſtanding any Efect of juriſdiction in 
40 the juſtice who iſſued it.“ yur 


2. If judgment is vacated as unduly obtained, Turner v. 


and reſtitution awarded. (As where the writ 
of execution was made returnable on the eſſoign 


elgate. 
I Lev. 95. 
I Sid. 272. 


day, the ſuit being by bill, the execution was Adams v. 


ſet aſide, and the goods ordered to be reſtored. 
Defendant in the firſt action may bring treſ- 
paſs againſt the plaintiff, for taking the 
roods ; for by vacating the judgment, it is as 
if it had never been, 8 

judgment reverſed for error, for then no action 


regular judgment is the fault of the plaintiff, 
or his attorney. But in ſuch caſe of an irre- 
gular judgment no action lies againſt the offi. 
cer, for he is juſtified by the writ. | 


So that the rule as to juſtification under pro- 
ceſs of any court, is, that if the court has juriſ- 
diction, but their proceedings are irregular ; 
treſpaſs lies againſt the plaintiff in the action for 
raking the goods, but not againſt the officer. 


But 


Sparry. | 


ut it is otherwiſe of a 


lies, for it is the fault of the court, but an ir- 
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But if the court has not Joriifion, the offi- 
cer is liable. * 


If a freri facias is directed to the ſheriff to 
1 the goods of a perſon in execution, and he 
directs his warrant to his bailiffs for that pur- 


2. Poſe, if they take the goods of another perſon-by 
- miſtake, treſpaſs lies again/? the ſheriff, for he 


is liable for the acts of his officers Yo under 


p. colour of his authority. 


Comb. 145. 


Anon. 
2 Vent. 
218. 8. P. 


As it therefore often "IIS that the goods 


of a perſon againſt whom a fieri facias is ex- 
pected are conveyed away, or transferred by 


bill of ſale; how far the property remains in 
ſuch caſe, 1 is ſettled by the Statute of Frauds. | 


For by the common law the goods of the PR 
fendant were bound from the teſte of the writ, 
and therefore if defendant had aliened his goods, 
after or on the day of the teſte of the writ of 
execution, the ſheriff might take the goods in 
the hands of a purchaſer. It was ck erefore 
enacted, That the goods ſhould not be 
4% bound from the teſte, but from the delivery 
of the writ to the ſheriff, who is to indorſe, 
% on receipt of it, the day and month on which 
« he received it.” | 


- This ſtatute relates only to prote& the 
* in the hands of purchaſers ; that is, to 
caſes where the goods are /old bona fide, for if 
the party dies after the teſte, but before the _ 
delivery of the writ to the ſheriff, the goods 


are bound in the hands of his executor 5. 


2. So 


"OO WW mw Iv 


RES P,A'S.S8, 

. 80 if a writ of execution is delivered to oy” Ld. 
the Sheriff and the defendant becomes a bank- H 

rupt before it is executed, the execution is 


thereby 1 ge and the 1 not bound 
by the 1 


” * 


% But in ſuch caſe the Merit mal not * 
* made a treſpaſſer, by relation, for any ſubſe- 
« quent diſpoſal of them. Omg he would 
be fubject to an action of e 


For where the goods were taken in execu- smith v. 
tion, after an act of bankruptcy committed, Ter 
by the defendant who was ſheriff, but before 0. 3 1 
the ſale the commiſſion was ſued out, and R. Term 
a proviſional alignment was made, of which he Rep. 


had notice, but ſold the Load This action 
Was held not to „ 


so the ſtatute extends not to bind the 
hag, for he is not named; and by ſtatute 
3 H. 8. c. 39. If the king and a_ ſubject 
have both actions againſt the ſame perſon, the 
king's execution, ſhall haye place, provided 
his oi was commenced at any time precedin 
the judgement given for the, other perſon, ad 
therefore the goods are liable in ſuch een in 
whoſe hands ſoever they be, 


* Den 
: * £ 
F — - 


4, Neither before the ſtatute of Kade, nor per Hard- 
ſince, is the property of the goods altered, wick Ch. 
but continues in the defen ant, fill execution oY Caf. 


executed: And the meaning of theſe words, 
** that the goods - ſhall be bound from the 
delivery of the writ to the ſheriff,” is, that af- 
ter the writ is ſo delivered, if defendant makes 
any 


76 


V4. 
4 ft 


Reed v. 
Harriſon 
2 Black. 
Rep. 1218. 


8. C. 


Day v. Biſ- 
bitch. 
Cro. Eliz. 
374. 
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any aſſignment of his goods, except in market 
overt, the ſheriff may take them in execu- 
tion. „ / 5 . 5 i Ks 2 Ix 


: , 4 4 ks F : C 1 , | 191 1 


4. But though poſſeſſion be regularly taken 
of goods, yet the officer muſt remove them. to 
a place of ſafe cuſtody, in a proper time; 
for Where he kept poſſeſſion of them on the 
premiſſes, under an attachment from an, infe. 
rior court, for an unreaſonable length of 
time, viz. fix months. He was held to be 
TT. . OI 


* 154 
: , 


i » #621 


of- 

ficers, to break the 4 of any perſon, to exe- 

cute proceſs of f. fa. againſt the goods, or 

capias againſt the perſon, at the ſuit of a ſub- 

ject and if the ſheriff or his officers do ſo, 
e is a treſpaſſer, and liable in this action. .. 


F. It is not lawful for the ſheriff, or his 


But this privilege is only confined to the 
perſon or goods of the owner of the houſe, or 
ſuch as are brought there, without fraud or 
covin, and therefore ſhall not protect the per- 
ſon or goods of any other Which are brought 
there to prevent a lawful execution, and there- 
fore in ſuch caſe after denial, and requeſt the 
ſheriff may break doors to do the execution. 
But in ſuch caſe a demand of the delivery of 
the goods is neceſſary, for if he breaks the 
houſe without making ſuch demand, he is 
a treſpaſſer. | * 


6. Things fixed to. the freehold cannot be 
taken in execution, and therefore for ſuch 
taking, treſpaſs will lie. tf fe. 


7. A 
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7.: A fierifacias is de bonis & catallis debitoris, Bull. N. P. 


and therefore under it, the debtor't goods only 


can be taken. in execution. But a levari facias 


is de exitibus terre, and therefore under it the Salk. 395. 


ſheriff may take the cattle of a ſtranger levant 
and couchant,' for they are the iſſues of the land, 

St. Weſt. 2. c. 32. 2 Inſt. 433.) and the land 
is debror. And ſuch is the cafe of tenants in 
common or commoners ;. for their cattle may 
be taken on the land, unleſs their title be 


found by inquiſition, or till avoided by mon- 


ſtrans de droit. The law in this caſe is the 


ſame, as if the taking was under an outlawry. 
; (43 19 ey Ty, 26 8 3% 5 n ; 


8. There is a difference to be obſerved | 
where the action is againſt the ſheriff or his + 
officer, when the action is by the defendant in 
the original action, whoſe goods have been 


taken, and when by a /trunger. 


For where the action is by a ſtranger, whoſe Martyn v. 
| Hare have been wrongfully taken by the Fodger and 
eriff, under a fieri facias or other execution : 


iſſued againſt another perſon, the ſheriff or his 


officers in juſtifying under the writ i obliged to 


produce or prove 4 oP of the judgment upon 
which the fieri facias lued. | | 


£4 


But if the action is by the perſon againſt whom Lake v. 
the fieri facias iſſued, the judgment need not be * 
N I I. Raym. 


produced in evidence. 


2. Juſtices peace 


Are alſo ſubject to this action, if by 
any illegal proc-eding they take the gon a 


| 


3 Wilf. 61. 
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of any perſon. . But as to theſe, it is e- 
nacted by ſtat. 27 C. 2. g. 20. „That in al 
«cafes where a juſtice of peace is impowered 
« by any act of parliament made or to be 
© made, to iſſue a warrant of diſtrefs, it ſhall 
te be lawful for him in ſuch warrant to order 
* the goods diſtrained to be ſold within a cer- 
** tain time limited by ſuch warrant, fo that it 
* be not leſs than four nor more than eight 
4 days, unleſs the money for which the diſtreſs 
« was made, and all charges be ſooner paid.“ 


Padfield v. "And note, that a warrant ex vi termini only 


Cabball. means an authority ; thereſore if under the 
2 „ hand of a juſtice it is ſufficient, without bein 
Bull N. P. under ſeal, unleſs particularly required by a 
83, of parliament. 2 e 
3. The third caſe of actions againſt officers, are 
thoſe founded on the revenue laws, and are a- 
r 46 petty} 


Officers of the Exciſe or Cuſtoms. 10 


1. By ſtatute 13 & 14 Car. 2. c. 11. 6 5. 
Any perſon authorized by writ of aſſſtance out 
* of the court of Exchequer, may (taking 
a conſtable or other officer with him) in the 
da y- time enter any houſe or place, and in caſe 
e of reſiſtance, break open doors, cheſts, or 
packages, and ſeize any uncuſtomed goods 
Fe be ſhall find there.“ 


Bruce v. Treſpaſs lies againſt cuſtom-houſe 2 
Rawlins. for entering the houſe of any perſon to ſearch 
Redibaw for ſmuggled goods, if none are found, for the 
v. Brook. . officer 
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officer does it at his peril. 2. Though the 2 Will. 


officers had a. writ of aſſiſtance, yet if they had 495: 8. 15 


no conſtable with them, they are treſpaſſers 
even. if ſmuggled goods had been found. 
3. And though they had with them a conſta- 
die yet if be was not conſtable of the place where 


the ſearch was made, they are treſpaſſers. 


2. In ſearches by exci/e officers for goods 
which have not paid the duty, by night, the 
preſence of a conſtable or peace officer is requir- 
ed by ſtat. 8 Ann c. g and ſtat. 10 Ann c. 196 12. 


Where ſuch ſearches are made by exciſe fille Bare 


officers, the conſtable or peace officer muſt nes. 


be of the plate where the ſearch is made; 
it is not ſufficient that the perſon accom- 
anying them. is an officer - by reputation. 


s here, where it appeared that the perſon had 


2 Black. 
Rep. 1735 


formerly been headborough of a pariſh, and 


had a board over his door with that name on it, 


but was out of office, and was by miſtake ap- 


plied to by the exciſe officers in their ſearch, 
they were adjudged to be guilty of treſpaſs. 


z. Though an officer proceeds . e. in Legliſe v. 
the ſeizure of goods, yet it depends on the Champan- 
condemnation, whether the taking ſhall be te. 


deemed legal or not ; for if the goods are not 


condemned he is a treſpaſſer. 


2 Stra 820. 


4 


By ſtat. 10 Geo. 1. f. 13. c. 10. power is Boſtock v. 
given to officers of exciſe to ſearch at all times Saunders. 
of the day entered warehouſes or places ſor tea, 22 434 


coffee, &c. But private houſes can only be Rep. 
ſearched, on oath of the ſuſpicion before a com- S. G 


Vol. II. ö 1 _ _ miſhoner 


* 


ack 
912 · 
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miſſioner or juſtice of peace, who can by their 
warrant authorized a ſearch. Under ſuch a 
warrant obtained by the officer on his own oath 
of ſuſpicion, if a ſearch is made in a private 
| houſe, and no goods found, the officer is liable 
to an action of treſpaſs, and the warrant ſhall 
be no juſtification ; for the commiſſioners have 
no power to enquire into the circumſtances, 
and the officer takes the whole on himſelf. 


Scott v. 4. But a condemnation of the goods ſeized 
23 in the Court of Exchequer is ſo concluſive, and 
Rep. 977. Alters the property ſo effectually, that neither 
And Caf. treſpaſs nor trover will after lie againſt the 
ibid. officer ; for if an action would lie againſt the 
officer, the 3 being bound by the condem- 
nation, the judgment paint the goods would 


15 defeated by ſuing the officer. 


Horne v. Though it ſhould ſeem that this is only in 

Booſey. the caſe of officers ſeizing within their own 

2 Stra. 952. c department, for where a perſon not the 
proper officer made a ſeizure improperly, he 
was held liable to this action, eber the goods 
had been condemned. 


Henſhaw But a condemnation of the goods is only 
v. Pleaſ- concluſive evidence in favour of the officer, 
_. when it is made in the Court of Exchequer, and 
a does not extend to any other condemnations 
pO by inferior juriſdictions, as the boards of Exciſe 
and Cuſtoms. For in this caſe, after a con- 
demnation by the Board of Exciſe, the owner 
of the goods recovered in treſpaſs againſt the 
officers, and their ſentence was adjudged not 

n evidence. 
2 5. Where 


a W a I» 7H, 
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5. Where goods are ſeized, the queſtion often 
turns upon whom the onus probandi, the pay- 
ment of the duty lies. 1 


Before the ſtatute 6 C. 1. c. 21. if anolficer Per De 


went into a, trader's houſe to make a ſearch, r 


an action lay againſt him for the treſpaſs unleſs 87 3. 


he could prove that the goods therein were 
forfeitable. It was therefore provided by this 


ſtatute, © That the officer ſhould be pro- 


c tected who acts bona fide, and on probable 
ce preſumption, even though he miſtakes in the 
e following caſes. 1. Where goods are on 
* board a boat, without any officer. 2. Where 
© they are coming by the waterſide. 3. Where 
there is credible information. In all caſes 
© of ſeizure under theſe circumſtances, as the 
officer is not liable to an action, the owner 
© may apply to the commiſſioners, who, on 
proper circumſtances appearing, will reſtore 
the goods. If the owner does not apply, 
the officer proceeds to condemnation in the 
© Exchequer by proſecution, and in ſuch caſe, 
«F 41, the proof of the payment of the duties 
lies on the owner, who claims them in the Ex- 
* cheguer.”” This clauſe confining the mode of 
proof only to caſes where application had been 
made to the commiſſioners was made gene- 
ral by ſtatute 12 Geo. 1. c. 28. 6 8. which 
enacts, That in all caſes where foreign goods 
are ſeized for non-payment of duties, c. 
and any diſpute ſhall ariſe thereon, the proof 


[ of payment ſhall lie on the owner or claimer 


* of the goods, and not on the officer who has 
made the ſeizure.” | 


Theſe 
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Solomon v. Theſe ſtatutes relate only to ſuits for condem- 

nation in the Exchequer, but in actions of treſ- 

2 Black. Paſs, brought by the owner of the goods againſt 

Rep. 813. the officer, the proof of the non-payment lies 
on the officer who ſeized the goods. 


b | Denne, The ſeizure in the laſt caſe was of goods for 
A 2 Black non-payment of the Cuſtom. houſe duties; but 
"4H Rep. 1174. the ſame doctrine was held in the preſent caſe, 
l 2 Reſ. on a ſeizure for non-payment of the duties of 
exciſe, viz. that the onus probandi the non-pay- 


ment of the duties, lay on the officer. 


—— 
6— — — 
o 


By ſtatute 10 Geo. 1. c. 10. the proof of 
payment of. the exciſe duties on tea, coffee 
and chocolate, is laid on the owner or claim- 
er in the Exchequer ; but it extends not to 
actions of treſpaſs. 


= 


i And the ſame proof lies on the owner or 
1 claimer in the caſe of ſeizure of ſoap and can- 

1 dles, by ſtat. 23 Geo. 2. c. 21. which alſo re- 

lates only to informations in the Excheguer. 


6. By ſtatute 17 Geo. 2. © all actions againſt 
« revenne officers for any thing done in exe- 
«cution of their office muſt he brought with- 
« in three months after the offence committed, 
„ and be laid in the proper county where the 
fact happened.” ! 

j Ballard v. But though the writ has been ſued out in a 
4 Whitfield. county where the offence was not committed, 
| Per L. . 3 AE Rt | . 

1 et if plaintiff declares in the county where it 
0 Loughbo- ) - . E 

itt | rough G. was committed, It 18 good within the ſtatute. 

i Hall. Paſc. | ; 

l 27. G. 3. h 4. 4 ge- 


eſ. 


jes 


ut 
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eneral warrant from a ſecretary of Entick v. 


Pocono the perſon, papers, &c. of any Ce 
one is illegal, and this action will lie again/? the Wutz. 
. ers acting under it, for entering into 

Linie houſe, and ſeizing” his papers. 


2. I ſhall now conſider this aQtion 36 again 


Private Perſons. 


1. Treſpaſs lies at the ſuit of a akon, againſt Perkins v. 
whom a commiſſion of bankruptcy has . 326 Y odor & * 
ſued, he not being an obje& of the bankrupt wurst. 
law, ' againſt the aſſignees under the e on, 
for taking poſſeſſion of his houſe, 

Sc. for the commiſſion is void and 2 N 
ſequence, the taking is without authority, and 
the perſon whoſe property has ſo been invaded, 
is intitled to a remedy. For every man mould 
in applying to courts of limited juriſdiction 
know their extent, and juriſdictions are circum- - * 
ſcribed, 1ſt, With regard to place. As a leet 
or corporation: So that the cauſe of action Hard. 480. 
muſt ariſe within them. ad. With regard to 8 
the ſubject matter, as queſtions on exciſe. a. 
3dly. With regard to perſons, as in the caſe 10 Co. 
of the Marſhal/ea ; ſo in the preſent, the per- 
ſon declared a bankrupt, not being an object 
of the bankrupt laws, is not within the juriſ. 
diction of the commiſſioners, And in all theſe ca- 
ſes where the court hold cognizance of matters 
not within their juriſdiction, their proceedings 
are void, as coram non judice ; and treſpaſs lies 
either gk the . as before, or againſt 

2 a the 


K —»—·»—t r.. —— — — 
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© the perſon who applies to their juriſdiction, 
and acts under their deciſions. , 2 


Hile'sP.C. - 2. Search warrants if iſſued on proper appli. 
cation are legal, but muſt iſſue under reſtrictions, 


as 1ſt; there muſt be an oath; 2. the grounds 
declared; 3-it muſt be executed in the day time; 
4. by a known officer; 5. in the preſence of 

the party informing. And thou h all theſe 
precautions be obſerved, the * — on whoſe 
ſuggeſtion and information the warrant iſſued, 
1s ſable to an action of treſpaſs if nothing is 

found, for breaking and entering the houſe, 
for he is juſtified or not by the event. 


3. By ſtatute 6 Ann c. 18. Guardians, 
« truſtees, huſbands ſeized in right of their 
„ wiyes and tenants pur auter La r over 
„ without conſent, after determination of their 
4 intereſts, are made treſpaſſers.”? af 


Weaver v. 4+ If a lunatic commits a murder or felony, 


ao Ward. 


Hab. 13 he ſhall not be puniſhed; for it muſt be done 


Arg. animo felleo. But if he commits a treſpaſs, 


either to the land or goods of another, this ac- 
tion will lie. Ow 
34d. Having now conſidered for what inju- 
ries. this action will lie, it remains to ſhew 


For what Injuries Treſpaſs will not lie. 
. Treſpaſs will not lie againſt a mere mi- 
"* niſterial officer for any thing done merely in 
| «purſuance of his duty, though it is ſomewhat 


„% in 


W 
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“in fapport of a wrong, but a wron towhich | 
* he is no way acceſſary or ed. 


1 | F 


© As where a diſtreſs was tortiouſly taken, and Badkin v. 
impounded” in the pound, of which one 'of the „ e 
defendants was keeper, and an action Was Cowp-4)6. 
brought againſt thoſe who took the diſtreſs, a 
and the pound-keeper.” I he action was held not | 
to lie againſt him, for he ated merely miniſteri- 

ally, and was no way concerned i in the tort, 


But it was further the opinion of the court 
in this caſe, that if he had exceeded his duty and  _ 
aff, iſted in the wrong, that he would be a "Ow 1 
in the treſpaſs. 3 


| 2 Dy Nr, T * 2. P. & MH. C 14. „ No 3; 
9 iftreſs ſhall be driven out of the hundred, 

except it be to a pound overt within three 

«« miles of the place where taken, and in the 

„ ſame ſhire, neither ſhall diſtreſſes be im- 

« pounded in different places, under penalty f 
done hundred ſhillings and treble damages. 


If the perſon diſtraining impounds the cattle Gimbart v. 
in another county, he is not a treſpaſſer; for the Pelah. 
taking was lawful; but it ſubjects him to tlie pe- Woodeyott 
nalty of the ſtat. 1 & 2 Philip et Mary, c. 12. or . N þ 
an action on the caſe on the ſtatute of Marlbridge. fon vj . 
3. So treſpaſs will not lie for taking an prog Lynne v. 


ſroe diſtreſs ; for treſpaſs will not lie where the Moody. 


entry or ee Fo lawful, as here rent oo 4. 


being due, and there being no ſubſequent abuſe, 


the remedy ſhould be a ſpecial action founded on . 
the ** of Marlbridge, chap. 4. For at common 
_ law 


#10 


— COLE 


—— 


| Alleyn 83. 4 60 Treſpaſs, vi & armis, does 


26 " TRESPASS. 


law a man might take a diſtreſs of more value 
than the rent, as it was but in the nature of 
a pledge. 


not lie a- 
6 gainſt leſſee for years for cutting down timber 

e trees, aud carrying them away, and ſelling 

« them; but if after having cut them, he 

erlaken- ſuffers them to lie, ſo as to give time for the 
8 = operty of the divided chattels to ſettle inthe 
.es. leſſor, there treſpaſs will lie, for it is not one 
Litt. f. 71. continued act, and beſides that, leſſee for years 


8 has a ſpecial inxereſt in the trees for repairs 
12 and ſhade; but if the leaſe had been with an 


exception of the trees to leſſor, there if leſſee 
cuts them he is a treſpaſſer, like as leſſee at 
will, againſt whom treſpaſs will lie for cutting 


trees, for ſuch acts determine his will. But 
as againſt tenant by ſufferance leſſor canno 


have treſpaſs before entry. A 


Glenham But even though the trees are excepted | in 
2 a leaſe for years, yet if they are deſtroyed or 
739. x boiled byleſſee”s cattle 1 or topping them, 


no action of treſpaſs will lie, for defendant had 


the uſe of the ſoil, and che injury was done in 


doing that to which defendant had title and 
without his fault. | 


4 „Wherever the law allows an entry on 
t the land of another for a particular purpoſe, 


44 being for the good of the publick, treſpaſs 
. « will not lie.” 1 
ab . As is the caſe of highways, which if tbey be- 
— 1 ag, Ome impaſſable, as by the overflowing of a ri- 
12 727 | i ver 


1. 
7 
Ll 
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ver or other cauſe, paſſengers may juſtify go- Lev. 254 
mg on the adjoining fields. But the caſe is on Him 


F * Taylor v. 
erent of a private way over the land of an- Whitehead 


other. For there if the way becomes impaſſa- Dougl. 716. 
ble, the perſon who is intitled to the way can- 


not juſtify going on the adjoining lands. For 


the grant of a way is only in a particular line, 
not to the right or leſt, and the grantor is not 


obliged to r epair. 


6. Treſpaſs will not lie againſt the owner of Lady Hat- 
an eſtray for taking him off the lands of the 9 9+ 
lord of the manor who had ſeized him, without Cant gum 
paying for his keeping: for the owner had the Aff. 197. 

roperty and the lord may have caſe for the 1667. 
Beis „though he might have detained him ane 


till paid. 
| 


7. Treſpaſs will not lie againſt the maſter or Rons v. 
ſeamen of a king's ſhip or privateer for taking Haſſard, at 

a veſlel as prize on the ſeas, which capture is -— rang 
afterwards found to be illegal, and the ſhip not 174 

to be a lawful prize in the court of admiralty. quot. Doug. 
For queſtions of prize or not prize belong ex- S. 
cluſively to the court of admiralty, and where 

it has juriſdiction of the principal queſtion, it 

ſhall alſo have it of the incidental ones, and be- 

ſide, the court of Admiralty gives damages, 
&c. for the detention, therefore they ſhall not 1 2. 
alſo be recovered in the courts of common law. 


«+, 
- 


mY 


Therefore where one who had letters of Turner and 
marque in the Dutch war took an fender Cary v. 

for a Dutch ſhip and brought her into harbour 1 8 "4 
and libelled her as a prize and there was à ſen- $ib. 367. 
tence that ſhe was not a prize and the lender 8, Co. 


T1 


23 
* 
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libelled in the admiralty for the damages ſuſ- 
tained by hurt the ſhip received in port, and a 
ohibition was prayed on the ground that the 
injuries libelled for were done on land, and ſo 
that an action lay at common law, but a prohi- 
bition was refuſed, as the original capture was 
at ſea, and the bringing her into port, in order 
to have her condemned, but a eee of it, 
and not only the original, but the conſequences 
ſhould be tried in the Court of Admiralty. 


1b n. This queltion receiveda farther deciſion in a 


Mich, 13. modern caſe, which was an application for a 
Geo. 3. Prohibition to the Court of Admiralty, to ſtay 
— them from proceeding to condemn goods 
g- Sox. which had been captured at the Iſland of Hu- 
ſtatia by admiral Rodney, the property of Bri- 
tiſh ſubjects, on the ground that they had been 
taken on land. The court refuſed the prohibi- 
tion, holding that an excluſive juriſdiction veſted 
in the Court of Admiralty, and that the courts 
of common law had no cognizance whatever. 


4th. I ſhall now inquire | 
By whom this Action may be maintained. 


it, and give him half the 
. profits 
%. 


% A AA alt >. and 
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ts, J. S, may have this action quare clau- at Welle, 

fregit, for treading down the corn, and the £79 1. 
owner is not jointly concerned in the growing g. 8. 
corn, but is to have half after it is reaped by Bull. N. 
way of rent, which may be of other things than F. 85. 
money; though in Co. Litt. 142, it is faid, it 
cannot be of the profits themſelves, but that 
(it ſeems) muſt be underſtood of the natural 


profits. 


But it ſhould ſeem that plaintiff ſhould have Wilſon v. 
an excluſive right or property in the thing for 3 


which e action is brought. 75 mg 


LY 


So where a meadow or common lands are welden v. 
annually divided among the pariſhioners by Bridgewa- 

lot, after the portion is ſo marked out, they d, Elz. 
may reſpectively maintain treſpaſs, but not Wo Eliz, 
before. | 26 7 


2: © Poſſeſſion is a ſufficient title to the 
ce plaintiff in treſpaſs vi & arms, and where a 
«« perſon is in poſſeſſion, that is the proper 
« action for any injury done to the land.” 


For where plaintiff was aſſignee of a mine, Harker v. 
and brought treſpaſs on the caſe againſt defend- Birbeck. 
ant for king the lead, it was held that plain- a A 
tiff being in poſſeſſion, ſhould have brought W ohhh) 
treſpaſs vi & armis, and he was non- ſuited. 


3: „A ſpecial property is a ſufficient title G 0 
« for the plaintiff in this action. Þ" 43% 


As where a ſheriff had taken goods under a Tyre v. 


wy 9 
* 


8 , W.- 
= 


n 
| Cro. Elia. by the defendant ; it was adjudged” that the 
| 639. ſheriff might main tain treſpaſs, though he had 

| only a ſpecial property in the goods. 


| | Hadmany. 4. The goods of the church belong to 
ned, the churchwardens, and they may maintain 
- 245: 425. « treſpaſs for ing thanks?” „ op 
Dent „ But the ſuit muſt be commenced while they 
Prudence are in office, for after their year expired they 
and al. cannot commence a ſuit, though they may pro- 
CO ceed in it after the year, if commenced before. 


Cookſon v. _ 5+ Baron & Feme may join in action for 
Caſtline. | a, treſpaſs done on the wife's land, as for 
|  Cro. Elz. breaking the cloſe, &c. but if it is for takip 
96. and carrying hay, &c. the declaration ſhoul, 
= - lay that it grew on her land, or it will be 
> 1 , 

Arundel v For the rule is, that for taking things mere- 
| ' Short. &c. ly perſonal, huſband and wife cannot join in 
{—  - Cro- Eliz. treſpaſs: but for the taking of things in action 
| 733, or” injuries to the land of the wife, they ſhould 
: join. For the latter things ſurvive to the wife, 
but not the former. 


— ans i 


I 


| i 7 
Litt.6grs. 6. Tenants in common ſhould join in an action 
'_ of treſpaſs for offences which concern their te- 
| nements in common, as for breaking their 
3 houſes, or cloſes, feeding, waſting, or L-firor- 
ing their graſs, cutting Geir woods, —_ in 
1 their piſcary or ſuch like. In which caſe they 
. 3 ſhould have their action jointly, and recover 
F their damages jointly, becauſe the action is in 
- », theperſonalty, and not in the realty. 1 


And in ſuch caſe the action ſhall go to the Co 
ſurvivor, if one of them dies. hog 


And the law is the ſame of coparceners. Ibid. 
And if two 3 in Pl. «th be of goods, wid. 
as an houſe or other perſonal thing, if one die, 
his executor ſhall be tenant in common wh 


the other. 


| 720 Treſpaſo lies by the owner of ae. ſoil Sutton 1. 

| * againſt a perſon for breaking his cloſe and Moody. 
hunting there, and killing his conies, or other Salk, 536+ 
animals fere nature; for the owner of the 

ſoil has the property of ſuch animals ſeræ na- 

ture, as are found on his land, and killed, 

and may have treſpaſs for them. As if a hare - 

is ſtarted and killed on my land, it is my pro- N 
perty ; but it is otherwiſe if hunted into the 5 


TY wwoawgp TT = #24 


ound of a third en, for n it 10 5 We 
; unter's. | 461" off bens ed tn 3 
X 8. Before an entry bid actual . one rs | | 
1 cannot maintain an action of treſpaſs, though Abr. $53. | 
he hath the freehold in law; therefore an heir 93 
. before entry cannot have creſpaſs againſt an | 
abator ; but a difſeiſee may have it againſt a 
X difleiſor for the diſſeiſin itſelf, becauſe he was 
g in poſſeſſion, but not b an injury after = mn 
« diſſeiſin. 0 f 
* 5th. I ſhall now as the 
5 | Pleadings in this Action. 


PR: . apt 1 And 


* 
— 
* 


| Helwis v. 


6 on 


And it, Thoſe on the part of the 


Plaintiff. 
. ©, ut. Of the Declaration. 


1. If plaintiff ſues out a general writ of 


+ Martin v. treſpaſs, 'quare clauſum fregit, he may declare 


» Black. either generally, or name the place where the 


. 89. treſpuſs was done. If the plantiff names the 


in C. B. place in his writ, and declares on it, defendant 


cannot vary the place? but if the writ is gene- 
ral; and plaintiff declares generally, or names 
the place in his declaration, yet may defend- 


ant vary the place, and ſo put the plaintiff ro 


his new aſſignment. 


; For as if the plaintiff declares, on a tre. * 


Lambert v. paſs in ſuch a vill, defendant may reply libe- 


- Stother, rum tenementum, and if he proves any part of 


Mich. 14 the vill to be his freehold, he muſt have judg- 

. ment, plaintiff is therefore driven to his new 

N. P. aflignment; but Judge Buller, in this caſe, is 
of opinion, that pleading generally liberum te- 
nementum, would be bad, and that defendant 
ſhould give. a certain name to his freehold ; 
for if faintiff ſhould alſo have a freehold in 
the ſame vill, he may prove the treſpaſs there, 
and have judgment. 


But if plaintiff gives the cloſe a name, he 
Lomb. muſt prove a freehold in the cloſe ſo named. 


Balk. 453, | | 
3 2. „ Whae 


ö 
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2. Where the treſpaſs ariſes from the abuſe | 
of an authority given by law, or a fort 
done ſubſequent to a law ful act, it is ſuffi- 
© cient, in the declaration, to ſtate a treſpaſs 

<< generally, and in the replication. the N e 
© cular] injury” or abuſe.” 


As where plaintiff declared generally, for e 

breaking his houſe, and carrying away his v. Smith. 

oods, defendant juſtified the taking as a 4k. 231. 
Liſtrefs damage feaſant, plaintiff replied, that 
after the diſtreſs plaintiff had converted Then 
to his own uſe. Defendant demurred; for cauſe 
that this was a departure, but the court held it 
to be none; for the abuſe of the diſtreſsmade Bull. N. P. 
him a treſpaſſes ab initio, and it would be of no 81. 
avail to the plaintiff to ſtate the converſion in 
his declaration, for it is no way neceſſary to his 
action, and if alledged need not be anſwered. - 
It would be out of time to ſtate. it in the de- 
claration, but it muſt come out in the SONG: 
tion. 


| 3: In treſpaſs de bend aſportatis, the N 
cular goods, &c. taken, muſt be e in oor _ 
claration. 


;* 


For where the declaration was in treſpaſs Bertie v. 


for taking his goods generally, without ſayi | Pickering, 
what goods. After a verdic for the plainti 465. 


judgment was arreſted. 


So where it was for takin es gene- Pla Os 
a0. 8 N pie fo E caſes Co. 
4 11 Gai t 3 


80 


- 94 


Wyatv.Ef- 
fington. 
 2Stra. 167+ 


- © aggravation.” 


Chamber - 
lain v. 
Greenfield. 
3. Wilſ 92 


treſpa 
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So where it was for breaking and entering 
the plaintiff's houſe, and taking diver/a bona et 
catalla ipſius querentis, judgment was arreſted ; 
and the reaſon is this, that where the declara- 
tion is ſo general, defendant cannot juſtify, for 
he cannot juſtify as to'divers goods. ad, That 
unleſs the goods are ſpecified, a recovery in 
this action could not be pleaded iñ bar to ano- 


ther action brought for taking the ſame goods. 


But chis is the caſe only where the action 
is founded on tlie taking, or injury to the 
goods themſelves; but it is other wiſe where 
me taking or injury is laid only by way of 


For where the . was for breaking and 
entering the plaintiff's houſe, and throwing 
about and ſpoiling his goods. It was obje 

on demurrer, that the — goods in the de. 
claration mentioned ought to have been ſet 


out. But it was over - ruled, for the ſpoiling 


of the _ was only laid in aggravation of the 

s, and was not itſelf the cauſe of action, 
which was the entering the houſe, and ſo need 
not be ſet out. 6 Tt Nu 


e $9 if the things ſufficiently appear by any 
' © reference to others ſet out in the declaration, 
"06; they need not be ſpecified.” n 


Layton v. 
Grindall. 
_ Salk. 643, 


As where the treſpaſs aſſigned was entering 
plaintiff's houſe, and taking ſeveral keyspro apert- 
ione oftiorum Domus prædict. It was adjudged on 


motion in arreſt of judgment, that the number of 


tlie 


V 
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the keys need not be mentioned, as being made F 
ſufficiently certain by reference to the houſ e. 


4 © In treſpaſs de bonis aſportatis,” plaintiff 
« ſhouldalways ſer out a property in, or atleaſt 
® poſſeſſion of the goods.”? ry; Muff win . ITY 
2 | | 2 it 


In treſpaſs, plaintiff. declared againſt the Burſer v. 
defendant, quare equum cepit a perſona of the Martyn. _ 
plaintiff. After a verdict, judgment was ar- CreJpeyghs 
reſted ; for he had not ſaid em ſiuum, or that yy. 
he was taken out of his eſſion; for other - Salk. 640 S. 
wiſe it would not appear that plaintiff had any F. 
cauſe of action if he had neither property nor 
poſſeſſion. "WIFE Vid b 20 1: 1 

b Ts T5 Us, 51 : A 

And this was ruled ſo in a ſtill 


5 Tho if 4 3313) 
onger Cale, Terry v. 


where the treſpaſs was for taking hay off plain. Stradwick. 


tiff's land, and judgment was arreſted for not“ Lv. 156, 
ſaying his hay, though the preſumption was fo _ 
ſtrong from the place from whence it was 


ware en fle : NN * [od odd ge 46g 
coats 12 As | . 1 ny _ 1 

S. „So the declaration ſhould: alſo ſtate the” © 

r ? ine Ind 


For when plaintiff declared“ for breaking Strode v. 


and entering his cloſe and carrying away his Hunt. 


ſoil to the value of 40 5. and contaguing the * muy 
ſaid treſpaſs by digging and carrying away | ... 1 


from the 1ſt of May to the iſt of June, to 
his damage, as the declaration was ad. 
judged to be ill, for not ſetting; out the value 
of the ſoil carried away during the continuando; Bur 2445. 


but this would be cured by a verdict. 


3% Sis eee 
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F. N. 8 196. 6 Plaintiff may have one writ for ſeveral 

* 219+ treſpaſſes, as entering his houſe, cutting his 

trees, beating his ſervants and carring away 

his goods; and theſe may be joined in one de- 

claration. For to aggravate the damages 

plaintiff may join in his declaration, that for 

which he could not have an action, and the 
party injured may have his action alſo. 


Dix v. As where plaintiff declared in treſpaſs for 
Brookes. breaking and entering his houſe, and beatin 
* 61. his wife. It was moved in arreſt of judgment, 
that the wife ſhould have joined, for ſo ſhe 
might ſtil] have her action for the aſſault and 
defendant be doubly charged: But the 
held it well; for ſuch offences may be joined to 
aggravate the treſpaſs, and the party 3 
have an action ſtill. As in the caſe of a ſervant, 
Who may have an action for his own injury, 
and the maſter for the loſs of his ſervice. 


| Newman But the plaintiff in treſpaſs vi et armis, can- 
hay not recover damages for the loſs of the com- 
A. y of his wife, or ſervice of his ſervant, nor 


ſhould evidence be admitted to that head. 


7. In treſpaſs the day laid in the declaration 

„for plaintiff may prove de- 
8 fendant guilty at any time previous to the ac- 
Peter v. tion brought,” and it ſhall be good; for defen- 


— ero. dant being once a treſpaſſor ſhall atways be one. 
. 5 


Monckt. v. 8. In treſpaſſes of a permanent nature, in 
Paſbley. which the injury is continually renewed, (as 
638. by entering the plaintiff's cloſe, and hunti 
or ſpoiling hie graſs.) The declaration To_ 

2 te 
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ſtate the treſpaſs with a continuando ; But where 
the injuries and acts terminate in themſelves, 
and being once done, cannot be done again, 
there can be no continuande ; ; as killing a num- 
ber of hares, each of which is a ſeparate at. 
But theſe are to be declared on, as done diverfis Fontlerop: 
diebus et vicibus, berween ſuch and fach a time. 7 fy ng 
So where there has been an | orifhie of poſl * 6 OP 
ſeſſion and re-entry, the ouſter and all acts v. Mens 
done during it, may be laid with a continuando. © Ls. 
And where after an entry the plaintiff has been 183. 9 
again 8. lled, and again recovered poſſeſſion, . 
he may have treſpaſs Fir the whole” time, wit 
a continuando. 


But if treſpaſs i is laid with a continuanda, Per Holt. 
which cannot be continued, exception ſhould — ye ; 
be taken at the trial, for the plaintiff ſhould * 1 
recover but for one treſpaſs, Rp if things be Biſhop. F 
laid continuando which cannot be ſo, it is nought Salk. . 
after a verdict: But if the treſpaſs be of ſeveral- 


particulars, and be laid with a continuando, and 


ſome cannot be laid with a continuando, and 
other of them may; the continuando ( after 
a verdict) ſhall be held to apply only to treſ- 
paſſes, which may be laid with a centinuando, 
and the damages given only for thoſe. | 


g. In this action the treſpaſs muſt 0172 be Wildgooſe 
laid, vi et armzs, or the declaration will be AT _— 
bad i in ſubſtance, and ſo held on a general de- 1 lik. 636. 


murrer. 1ſt. Becauſe it alters the judgment F. N. . 
from a capiatur to a miſericordia ; 2dly, be- 196. 


cauſe it belongs to the juriſdiction of the county 


12 if che treſpaſs baibeen without vi et armis. 


10. So 
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10. 'So it is matter of ſubſtance in declaring 


domini regis. Cro. Jac. 443. 
lacledon v. For where the declaration was for breaking 


oy (. Plaintif”s cloſe and A it 36 Car. 2. 


cCeontinuando the de ing till 4 Jac. 2. 

Contra pacem domin nunc regis.” It was 
held naught, for there was no contra pucem as 
to the time of King Charles the Second. 


S } 


Day 3 © So if the treſpaſs be laid in the late king”s 
Salk, 


teig, contra pacem of the preſent, it is bad, 


2. Of the Replication. 


+ I+, The declaration in this action being for 
„the moſt part general, the replication ſhould 
bring the iſſue to a certain point, by traverſ- 
15 ing one ching in particular.“ 


1 


1 
+ 4 


coekerelv. As where in treſpaſs for taking a gelding 


Armſtrong 


Paſch.rx@ defendant pleaded, that the place where, &c. 
2C B. Was one hundred acres, and J. S. ſeiſed thereof 
Bull. N. P. in fee, and that he as his ſervant, and by his 
93. expreſs order took the gelding damage feaſant, 


- the replication of de injuria ſua propria, would. 


be bad, for that would traverſe three or four 
things, viz. that the place was his freehold : de- 
fendant his ſervant : the damage feaſance, &c. 


© * But the iſſue need not conſiſt of a ſingle 


te fact, but it ſhould be on a ſingle point 
though it may conſiſt of ſeveral facts. 


Raley v. © Defendant tothis action pleaded to one co"n*, 
Robinſon, . 44 4 right of common for his own commonable 
9% 9; | cattle 


I Burr, 


in treſpaſs vi et armis, to ſay, contra pucem 


— - HS "Re EE TOY OE HT . AAA Dor Toe: IN 
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cattle levant and couchant.“ And to the 


ſecond, © a licence to cut down a tree to make 


a gate. Plaintiff replied to the firſt, that they 
were not his own , commonable cattle, levant 
and couchant, and. as to the ſecond, that 
the tree was not ſo applied, traverſed the 
licence, and concluded to the country. The 
defendant demurred ſpecially to the firſt 


replication ſor cauſe, that it was multifa- 


rious, compriſing three diſtin facts, and to 
the ſecond, for cauſe that it concluded to the 
country, When it ſhould have concluded with 


an ayerment; but as to the firſt the court was of 


opinion, that the ttaverſe was good, for the 
ſeveral facts make but one point, viz. a right 
of common, which cuſtom neceſſarily conſiſts 


of thoſe parts, viz. a levancy and couchancy for 


his commonable cattle. And as to the ſecond, 


the court held, that by the denial of the licence, 
and admitting all the reſt, the plaintiff but the 
ſubſtantial, matter in evidence, and ſo con- 


cluded rightly to the country. 


- Where plaintiff declares in treſpaſs on his Our. 
poſſeſſion, and defendant makes title, and gives H 
2Itta.123$. 
Bull. N. P. 


without ſetting up any tit'e in himſelf, but 93. 


colour to the plaintiff: the plaintiff 's replica- 
tion, which traverſes the defendant's title, 


merely concluding with de inj. ſua propria, Ge. 
is good. For treſpaſs is a. poſſeſſory action, 


which poſſeſſion is here admitted in giving co- 


lour, and the replication lays defendant's title 
out of the caſe, and then it ſtands on plaintiff's 
poſſeſſion, which is ſufficientagainſtawrong doer. 


As where in treſpaſs pure elauf: frep. de- 2. 


ſendant juſtified, that one J. Fright was ſeiſed 


+ 
V. 


nner v. 
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| Cro, Elia. in for, and demiſed to him, and that plaintiff 

_ claiming by deed of feoffment had entered and 
been poſſeſſed. Plaintiff — N15 , proteſtanda, 
that Wright was not ſeiſed in fee, pleaded 
quod non demiſit modo & forma. And though 
under this replication plaintiff made no title in 
himſelf, yet he recovered ; for being in poſ- 
ſeſſion it was ſufficient to difprove the title ſer 
out by defendant. 


Webley v. 4. If plaintiff lays a day in his declaration, 
- 4 qg 1 defendant juſtifies as to that day, plaintiff 
TIT may in his replication ſtate another day, and it 

is no departure, the Ho being immaterial. 


( Ante. 96.) 


Primer v. For to make a 8 there muſt be 
3 , a varying in the replication from ſomething 


materially alledged i in the declaration. 


Lamberty.” 5. In general, if defendant Fade that the 

Stother. place is his freehold, plaintiff may reply three 

_—_— 14 manner of ways, 1ſt, That the place is his 

2 C. B. freehold, and then he muſt always traverſe de- 

Bul. N. P. fendant's plea, unleſs he makes a new aſſi 

93. ment; for ſuch is not inconſiſtent with * 
fendant's plea, and ſoa traverſe is not neceſſary. 
2. He may derive a title under the defendant 
himſelf, and then he muſt not deny its being 
the defendant's freehold. 3- He may ſet up 
a title not inconſiſtent with that of the defen- 
dant, in which caſe he may traverſe analy 
title or not, as he pleaſes. | 


Foreman 5... | LAH the plaintiff is only put to his new 
Doleman. enen of another place, where the treſpaſs 


com- 


w © * 
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complained of is neceſſarily local, and plain- Gilb. Rep 
tiff can recover ſatisfaction in that place 335. 
only. . | "VE 


Adly. I ſhall now conſider be r 


Pleadings on the Part of the Defendant. 


| 1. © A diſtintion is to be obſerved in go 
| « pleading, where the treſpaſs is tranſitory Salk. 643: 
KE- 5 for taking goods, &c.) and where local ass 

| © quare clauſum fregit. For in the firſt caſe 

| © defendant. may plead-generally, that he was 

| © poſſeſſed of the place where, and took the 

| © goods damage feaſant, ex. gr. and plaintiff 

eis forecloſed to pretend a right to the place, 

& nor can it be conteſted in evidence, for poſſeſ- 

ce ſion is juſtification enough: But in treſpaſs 

« quare clauſum fregit it is otherwiſe, for there 

the plaintiff claims the cloſe in queſtion 

and the right may be conteſted.” ' 


. 


Therefore in this caſe, which was treſpaſs Anon. 
for taking plaintiff*s cattle, defendant pleaded Salk. 643. 
that he was polleſſed of the cloſe, and thaĩat 
plaintiff*s cattle having treſpaſſed therein, he took 
them; and the plea on the poſſeſſion only was 
held good. So where the treſpaſs was taking TIT; 
and carrying away his goods in D. defendant Ib. 
F pleaded that the locus in quo was his freehold, Salk: 453: 
and that he took them damage feaſant; on 3 
demurrer plaintiff had judgment, for the treſ- 

4 paſs being tranſitory, no locus in quo is ſup- 


ſed, : ' 20". 
1 1 
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2 Hawk. 2. The general iſſue in this action is 10 

F. C. 333. guilty, and where a perſon has been indicted for 
a treſpaſs, and has confeſſed, and the entry of 
cognovit indiftamentum made on the record, he 
is ever after eſtopped to plead, not guilty, to an 
action brought for the ſame treſpaſs. 


3- But the moſt uſual plea in treſpaſs is a 


Tuſtification. 3 
co. Litt. As to this, if defendant has a ſpecial juſti- 
* « fication he muſt plead it ; for he cannot give 

it in evidence on the general iſſue. For not 
* guilty denies the taking, but a juſtification 
„ muſt admit it; and fo the evidence would 
be inconſiſtent with the plea.”? | 


Dryer v. As when in treſpaſs defendant pleaded not 

Mills. guilty, and would have given in evidence the 

game: 61. zaking of the things for a deodand, the court re- 
fuſed to admit it; for he might have juſtified 
to that effect, and given plaintiff an opportu- 
nity of anſwering it. 


1L.Raym. So neither can he give in evidence on the 
732. general iſſue, that he had in the place a right to 
= 3 common or to a way, or other eaſement : Or 
9 „that the beaſts came throftgh the plaintiff's 
Sparks, Hedge, which he ought to repair ; or that he 
Salk. 287. entered to take his emblements ; or that the 
place was an highway; or in aid of an officer 

in execution of proceſs, or ſuch like ſpecia 
juſtifications. EY 


2 Roll. ab. But he may on not guilty pleaded to treſpaſs | 
676. 7. Viet armis, give in evidence, a leaſe for years, 
not 
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not a leaſe at will, (for that is as a licence coun- — 1 Gen. 
termandable at pleaſure) or that his ſervant put 82. 
the cattle in without his aſſent. ESE 


WOES” OM 


So on the general iſſue defendant may give Haywood 
in evidence, that he is tenant in common with Oe! 
the plaintiff (for one tenant in common cannot 
have treſpaſs againſt the other, Litt. 5 323.) 

But defendant ſhould plead it in abatement, 
that plaintiff was tenant in common with an- Jones v. 
i- other perſon : ſo jointenancy ſhould be pleaded * 
ve in abatement, and cannot be given in evidence Hübi 


2 Tr. per Pais, 
of on the general iſſue.” | | 207. 
In bd ' $I et A 5 n 
1d 2. In 2 a juſtification there is a differ - 

ence in the caſes of an officer acting under 


procels of court, and of « private perſon. 


7. In treſpaſs againſt the ſheriff, it is a ſuſſi. Britton v. 
cient juſtAcation that he ſnews his writ, with. Cole. 


out ſhewkhng a judgment. So it is in the caſe of Salk. 408. 
his bailiff or officer, With this difference, that Ninchell. 


the ſheriff muſt ſhew the writ was returned, if 3 Lee. 20. 

returnable, but the builiff need not, becauſe it | 

is not in his power. ; 
But in treſpaſs againſt the plaintif, or a mere bid. 

ſtranger, ear. juſtify, wh 4 they ſhew 

a judgment, as well as an execution, for the 

judgment might be reverſed, and it ought tobe 

at _ peril if they take out execution after- 

wards. | 15 


And the caſe is the ſame of all principal Freemanv. | 
officers of inferior courts, as has been laid down gk. 435. 
as to ſheriffs, viz. that they muſt ſhew re- 22205 

Te B 4% turnable 


+ Conyers v. 2dly, he ſhould ſtate an e/treat by the court, or I 


turnable proceſs returned. This was the caſe of 
a ſerjeant at mace of the ſheriff*s court of Lon- 
don. Principal officers ſeems to mean thoſe on- 
ly who have return of writs. | | 


Hieginſon n 1 an officer may juſtify under the 


L Martyn meſne proceſs of an inferior court, without ſay. 
Y- — . . . . „ * 
Mich.” 28, ng that the cauſe of action aroſe within its ju- 


Car. 2. diction, yet if he juſtifies under proceſs of ex- 


| 4 
Bull. N. P. ecution, he ought to ſhew that the cau/e f 


83. action aroſe within the juriſdiction of the court, 
| or at leaſt was ſo laid; But that would not be 

a ſufficient juſtification to the plaintiff in the ac- 

tion, who ought to know the extent of the ju- 
riſdiction he applies to for redreſs. _ 


»: 79 — h | ' N Wt | 
Pinager v. 3. If defendant juſtifies the taking under a 
9 plaint levied in an inferior court, and precept 
100. to the ſheriff to take, the plea ſhould, iſt, If 
the court was not of record, /et out the proceed- 
Kc ings at large, it is not ſufficient to ſay, taliter 
proceſſum. 2. It ſhould be ſhewn that the debt 
aroſe within the juriſdiction. 3. It ſhould ſay, 
that the precept was directed by the ſaid court, 
not that it iſſued out Fit. 


Mathews 4+ If defendant juſtifies the taking as bailff 
v. Carew. of an inferior court (as the leet,) for an-amerce- | 
Salk. 107. ment; for an offence within the leet, it is ſuf- 
Harding, ficient for him to ſay that the offence was pre- | 
ham. ſented, for non refert as to him, whether in 
Hob. 129. fact the offence was committed or not. But, 
Franks. oo 18 
3 Lev. 19. warrant from the ſteward, for that is his autho. 

rity. And in the caſe of a private perſon, the 

plea in all caſes ſhould further ſtate. , Firſt, an 

8 | | 9 amerce- 


imercement by the jury, it is not ſufficient to | 
ſtate an amercement generally. 2. That the 


| amercement was affeered to ſo much. 37 That 

che plaintiff was reſiant within the leet. 
5. If one comes in aid of an officer, at his Salk. 409. 
| requeſt, he may juſtify as the officer may do, 


but ſuch requeſt or command is traverſable: 
As in treſpaſs, if defendant juſtifies Cy Salk, 107. 
feaſant, or by diſtreſs for rent, he muſt make 0 


himſelf bailiff to the perſon having right, or 


that he did it by his command, but the com- 
mand is traverſable. | „ 


3. And in general wherever à perſon 
66 juſtifies a taking under any authority what- - ' 
e ever, he muſt ſhew every matter and part of 
(«that authority under which he juſtifies.” T ' 


As when defendant juſtified the taking of Watkyns 
a cloth out of a pack, as deputy of grantee of“ I 
the place of alnager, and that the piece of 16% oP 
cloth had not the alnage ſeal on it; the plea Fa 
on demurrer adjudged to be had, rſt, fe! . 
not ſhew the patent appointing the alnager. \ 
2, That it was an office which could be exe. __ 
cated by deputy.  3dly, That there being 1:40 © 
ſtatutes 27 H. 8. 12. & 6 Ed. 6. c. 4. which 
give a penalty for expoſing cloth to ſale without 
the au ſeal, he did not thew on which he 
ſued. 4, He did not ſay where the deed appoint- 
ing him deputy was ſealed and delivered. 

And theſe caſes following have been decided 
as to what juſtifications are good, and what 
otherwiſe. 


1. In 
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Reynell v. . In treſpaſs for cutting plaintiff's nets and 


Champer- cars, defendant juſlified that plaintiff and others 

Cro. Car. came into his fiſhery, and would have taken his 

165. fiſh, wherefore to prevent it, he deſtroyed their 
nets, &c. The plea was adjudged ill on de- 
murrer, for be ſhould have taken them damage 
feaſant, and not cut and deſtroyed them. 


Stodden v. 2. If tenant for life dies, his executor ſhall 
Harvey. have convenient time to remove his cattle and 
o_ ye. effects off the lands: And therefore where treſ. 
| | paſs was brought, and the executor pleaded, 
that the cattle remained on the land for ſix days, 
being the time % tes before he could get aplace 
for the cattle. It was held to be good. 


F | . 
Teyler v. 3. Deſendant, in treſpaſs for entering plain- 
aher. . tiff 's houſe, aud taking a corſelet and pike, 
- 245: pleaded, that he had purchaſeg them from 
a perſon to whom they belonged, had entered 
plaintiff's houſe by: permiſſion of his wife and 
took them ; it was adjudged ill, for the wife 
could give no permiſſion. | | 


Chapman 4. So in treſpaſs for taking goods, it is a good 
| 31 _ plea that they were the property of defendant 
Cro. Eliz. himſelf, and that finding them in plaintiff's 
329. poſſeſſion, he took them again; for a man may 
take his own goods where he finds them, when 
out of his poſſeſſion by wrong, and not by his 
own delivery. i | 


. Other juſtifications are mentioned before, 
as it is good that defendant came on plaintiff's 
ground in purſuit of ravenous beaſts, &c. &c. 


3. « In 


as as a. a _ wv 


-- 2 bad — 
% 
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3. * In" all 'caſes of pleading where a juſti- 
«© fication is local or | ſpecially aſſigned by _ 


„& plaintiff, and defendant juſtifies at a differ- 


<« ent place or in a different manner, the plea 
ſhould'conclude with a traverſe.” | i 
8 nn PTE 2h 4 q 
As in treſpaſs for taking plaintiff's cattle at Benjamin 
Hereford, defendant juſtified the taking as bailiff v Helwell. 
of the manor of A. as à diſtringas to coinpel 1 Me 2 
plaintiff's appearance at the manor court and „. 8 N 
concluded qu eſt eudem tranſgreſſio, without Cro. Eliz. 
traverſing the place laid in the declaration: 594+ S. P. 
and on ſpecial: demurrer the plea was held ill, 
for want of the traverſe; for it was no anſwer 
to the treſpaſs laid at Herefurd, chat not being 
excluded by the traverſe.” UID 


_ © But where defendant has been a treſpaſſer 
* at the place laid in the declaration, though 
© not as to the whole, or it is a continuation of 
the ſame treſpaſs ;' he need not conclude his 
e plea with a traverſe.” “? 


As where in treſpaſs for taking plaintiff's cat- Riley Ki | ; 
tle at Teddington, defendant juſtified the taking Parkburt. 
them at Kingſton, damage feaſant, and that he 1 Wi. 219. 


carried them to Teddingtoh where he impounded 


them; on demurrer it was objected, that the 
juſtification | was local and therefore that de- 
fendant ſhould have traverſed the place in the 
declaration, ſed non allocatur for when the de- 
fendant ſays that he impounded them at Ted. 
dington, if he had no right to take them, he 
was a treſpaſſer there and ſo agreeing in the 
place, he ſhould not have traverſod. 
0 Du 11 250371400 2 #4 Abd? : 
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2. „ And it is the, ſame where a treſpaſs 
« is - juſtified in a manner different on. Mp 
« it is aſſigned . | c | 


Hill v. Pri- For where the weſpass albgn'd.y was, that 
Cro. Bi, 9 abe chaſed plaintiff 's cattle, ita quod 
384. f ationem interierum. Defendant pleaded 
24 in quo was held of him by certain 

. and that he diſtrained the beaſts for 

the ſervices, and put them into pound overt, 
Where they periſhed by hunger by default of 
plaintiff, which is the - ſame - treſpaſs :- the 

plea was adjudged to be ill, for having aſſigned 

a different cauſe of the beaſts death, _"_ 

have traverſed the (noſe; 2 out eee 

plaintiff. fs þ Ys 


I ſhall now conſider 6 | 


Pla in vet. 


1 Roll. Ab. 4. Accord and ſatisf ation i is a 050 —— in 
= treſpaſs, but not accord alone without ſatis- 

3 faction. As where i in treſpaſs for taking plain- 
tiff's cattle, it was held a bad plea, that 
there was an accord, that plaintiff ſhould 
have his cattle again, for that was no ſatis- 
faction. 


, And the plea ſhould 4 the ſatia- 


faction was made, that Ws court may Judge | 


« if it is good.” 


Hitman v. For where to treſpaſs guare than geg * 
Vacles ſendant pleaded that the — had been done 
Skin. 391» by 


24 et att / a ww aud wo Mu. a2 tos t ac 


8 @f 


Sr ad ond... ooh 
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by Him and one Jane Rowland, and that aſter 
the Town it had been accorded, between the 
plaintiff and Jane Rowland, that ſhe ſhould 
abate fourteen ſhillings, which were due to her 
by the plaintiffs er, and that ſne had 
abated them; on demurrer the plea. was held 
bad, for it did not ſhew hew ſhe had abated the 5 
money, for it be-ſuch;as would be an ab- 
ſolute bar to the demand in future, as the ſa- 
tisfaction ſhould: be of value. It was further 

ed, that though the ſatisfaction was not to 
plaintiff himſelf, yet that being made at his re- 


queſt and by his conſent, tllat it was good. 


|: „ 31 ei $5: 14 Wonne 2341 kw» $44 4% 1 
So in pleading an arbitrement, which is a Here v. 
plea ſimilar in its nature to this, defendant George. 
ſhould ſhew the place where the ſubmiſſion Oro. Eliz. 

was and alledge performance: of his part. 66. 


5. A Releaſe is a, good plea in treſpaſs. | 


1 But if defendant pleads a releaſe before Webley, v. 


the time of the action brought, he muſt alſo Palmer. 


go on and plead with an 40%. hoc that he is k. aa. 
guilty at any time after. For plaintiff may 

prove a treſpaſs at any time before action 
brought; ſo that the plea ſhould. cover the 
whole time to the bringing of the action. 


2. If a treſpaſs is joint, a releaſe to one is Cooke. v. 
good to all; for though a treſpaſs be commit- 3 
ted by ſeveral, yet it may be ſued againſt 
one or againſt all, for in treſpaſs all are prin- ; 
cipals and each is anſwerable for his fellow's 
act; and as there can be but one ſatisfaction 


5 


- T2 
7 2. *#*&5 . 
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Arelesſels s gcleale of ine e and all 
| have oquaFventfit. 8 


Parker v. And on this end af plaintiff wie 

Sir J,.Law- joint action of treſpaſs and the parties 

Hob. 50. their pleas, and one is tried and bond 
guilty and damages aſſeſſed, E enter 

2 en as to the: 0 . 


Norton: And on the Game Wh Sh a — 
- Caſe. was committed by' two and recovery by ver- 
Oro. Eliz. diet of damages againſt one, this was by two 
oy judges to one held to be a good plea in bar 
to an action brought * 9 — other. For 

- - __ plaintiff had elected to bring his action | ſingle 

3 and n have but one HF r Fazit 107 die 


un vv Xo ofovwn 


« > © = = 


6. Dyas 21 Zac. 1. c. 16. The defend- 
ant to an action of treſpaſs quare clauſ. fregit 
may plead a diſclaimer and that the treſpaſs 

Was by negligence and involuntary and tender 
ſafficient amends before the action brought, 
whereupon or ſome of them, plaintiff ſh be 
enſorced to join iſſue. 


Bailey v. But ene canes plead tender of 
Vivaſh. amends alone, for the ſtatute only gives ſuch 


5's A. plea in the caſe of an involuntary e and 


$70. diſclaimer. 
Co. Dt. fe 0; 1. 2 0 
„ e By ſtat. 24 Geo. 2. C. n i Coafteblesmor 
being liable for any thing done under a juſtice's 
warrant, that is a good plea. But by 7 Jac. c. 
5. they may plead the general iſſue, and give 
the ſpecial matter in evidence, 4b l 
8. The 
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8. The ſtatute of limitation is a 3 plea | 
in this action; it is founded on ſtatute 21 
Face. 1. C. 16. 1. * which enacts that all 
actions of treſpaſs quare clauſum ' fregit ſhall 


; be brought within fix year, after the cauſe 


of action accrued; and if on any ſuch ac- 
tions judgment be given for the plaintiff 
and be afterwards reverſed for error, or 
judgment being arreſted, the plaintiff may bring 


a new action within one year after. {# 
9. Defendant in pleading may plead 700 a we 
matters in juſtification. As. here, 1. The Froſt. 
cutting down a tree for repairs, 2 That the 
tree ſtopped a water-courſe, wherefore he 
I mall now proceed to confider the 
Evidence in this Attion 
And' firſt on the part of the 
5 Plaintiff. = hs 1 
1 The evidence muſt always follow the 2 Black. / 
« iſſue, that is no matter out of it ſhall be Ne. wer 
given in evidence which might have been 
«« replied, and would have ſupported the action. 


«« For the evidence ſhould only go to diſprove 
* the facts in the plea.” Wen 


As in treſpaſs by the lord againſt a com- Dayrolles 
moner, for ſpoiling and deſtroying his peat “ Howard. 
and filling up the holes, defendant juſtified 155. 
under a right of common, and becauſe that he 

was 


112 


Vas hindered from enjoying his common, in 


- defendant then took away his horſe. For that 


e plaintiff ſets out the abuttals of his cloſe,” he 


the Eaſt, if proved to the North Eaſt it is 
os; 40 ſufficient. re gent i 5854 rr 
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ſo ample a manner, by reaſon of the heaps of 
peat, that he removed them and filled up the 
holes, plaintiff replied; de injuria ſua' propria 
generally. And on iſſue join'd 'would have 
given in evidence, that their was a ſufficien- 
ey of common left, but it was held that he could t. 
not, it not being within the iſſue. a ſe 


2. If the principal treſpaſs will bear an WW P 
action, the plaintiff- may under the general h 
clauſe of alia enormia fecit, give in evidence to 
encreaſe the damages, any thing that will not 
itſelf bear un action, as ex. gr. an injury ex 
turpi cauſa. But what would itſelf bear an 
action muſt be ſtated in the declaration. As 
in treſpaſs quare clauf. freg. plaintiff would 
not be allowed to give in- evidence; that the 


— 


would bear an action itſelf. But he might, that 
he enter'd his houſe and debauch'd his daugh- 
ter, for that will not hear an action, but is an 
injury ex turpi cauſa. 7275 


3. If in treſpaſs quare cla. fregit, the 


—_ FY y n _— \ hs ® —_ ml. © A. — 


% muſt in evidence prove every part of his 
« abuttals; as if it be a parte Aiſiruli of the 
* mill of A. he muſt prove the mill there and 
e that it was in the tenure of A. but it will be 
* ſufficient, though there is an highway be- 
© tween them. 8 if the abuttal is laid to 


. . 


x 
ak 4 
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So if the treſpaſs is laid in an acre, laid Wink- 
with proper abuttals, proof of a treſpaſs in vonn. 


* 


half an acre will be good, for the abuttals Yelv. 114 


extend only to the whole acre. . 


4. When the treſpaſs is laid with a continuando, Per. Holt, 
the plaintiff ought in evidence to confine him. *Hertford | 
ſelf to the time in the declaration. But he BullerN.P.. 
may waive: the continuando and prove a treſ- 86. 
paſs on any day before the action brought, or 
he may give in evidence only part of the 

time laid in the continu and. 9 


In treſpaſs with a continuando plaintiff ſhould Trials per 
prove a re-entry, for otherwiſe he ſhall only Pais. 232. 
have damages for the firſt entry. | 


In treſpaſs de bonts aſportatis, as plaintiff Bull. N. P. 
is cbüged to ſet out the particular goods in his 84. | 
declaration, ſo he can only. prove the taking 

of ſuch goods as are mentioned in the declaration; 
for as the reaſon for ſpecifying the goods is to 

enable defendant to plead the former action 25 
in bar to another for taking the ſame goods, 
plaintiff ſhall for the ſame reaſon be confined 
in his proof, for if admitted to give evidence 
of the taking of things not in the declaration, 
he might recover twice for the ſame things. 


6. If the plaintiff makes a new aſſignment Fuſton. v. 
and the general iſſue be joined on it, plaintiff Crouch. 


cannot prove the defendant guilty at the place 155 Elis. 


mentioned in the plea in bar, for by the new 
aſſignment, he waives tlie place whereto de- 
fendant has pleaded. And if the place aſſigned 
by the plaintiifbe the very locus in quo pleaded by 
2 daeefendant 


* 


— 
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ws eee . defendant ſhouldnot OM thatit 
is ſo, but ral iſſue, not guilty, 

_ andat the ny 4 muſt have a verdict, becauſe 
the my by his new e waived chat * | 


Year book. Therefore FE PIR Wen in a ECM | 
nn called A. as his freehold, and the plaintiff by i 
Way of new aſſignment ſaid the place in which, 

Sc. was called B. it was held no plea ta ſay 
that A. and B. are the ſame ices nes er rhe 
new aſſignment the bar was at an end. 


hit Lal now conſider © 
7 he Evidence on the Part 7 tho — 


* If defendant juſtifies, if he proves a good 
| „ title in himſelf, though not witty as ſer © out 
| 17 in the os it is ſufficient.” | 


1 Goodman | hs where in treſpaſs ae thc HY 
| Va. 296, takin „by plea, that the houſe of the 2 
| 1 Fold of the Earl of Nort 

} | —.— ſealty ſuit of court, eſcuage — 
| f, encloſing his park with pales; and rent of a 
i pound of cummin, and he for three years rent | 
i And ſubtraction of ſuit juſtified the taking; he 
_ proved and the jury found, that he held by ho- 
l mage and fealty, and encloſing his park, and a 
| pound of cummin, and defendant had judge- 
ment, for the finding enn in ne ww i 


the title ſet out. | "3 
1 | Galen l treſpaſs = afficers of he 1 
ner. 12% ENciſe 9 may plead the 1 x 


&Cal, bd. neral, 
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neral iſſue, and give the ſpecial matter in evi- 


dence. 


= 3. Evidence of a taking under aifieri facias - eo 
For the difference, when by an officer, and 

= when by plaintiff or a ſtranger. Vid. ante pag. 

= 77. Martyn v. Podger and Lake v. Billeru-. 


4. If treſpaſs be brought againſt one ſimul Caſe of 
cum others, if nothing be proved againſt one, Page and 


he may be examined as a witneſs for the reſt. — 


Having conſidered the caſes on this action ? 
1 and the pleadings, the ſubſequent proceed- 5 
41 ings now remain, viz. : | | 


a th. Tue Verdict, Damages, Juilgment and 
ut C/. 2 65 | | | 


y it. Of the 3 Verdi, Damages and 
| Judgment. 25 


1. Plaintiff cannot recover more for damages Dawkes v. 
than he has laid in his declaration. But for 3 
damages and coſts together he may have judg- 305 Jac. 

' > 4 297. 
ment for more than he laid, for the ſuit may 
have been of long continuance. 


2. In a joint action of treſpaſs, where the Hill & al. 
jury find them jointly guilty, the jury cannot ſcver v. Good- 
the damages according to the degrees of guilt. 3 | 
And. therefore where in the Common Pleas the 45 — 5 
plaintiffs in this action were declared againſt 
jointly, and a verdict againſt one for one ſhil- 
log, and on * forty ſhillings and 


OL. | judg- 


- 


ms fy 7 FEY» 


judgment; on error brou ht into the King's 
— the judgment was — 2 1 — 


Onflow v, And the caſe is the ſame where there is | 
Orchard. « a judgment by default. For where the caſe | 
I Stra. 422. 
was ſo, and on a writ of inquiry the damages 
were found as to one 20 J. and as to the —.— 
1. /. judgment was arreſted. 


2. But this is the caſe where the defendants 
plead jointly, for if they ſever in their pleas, 
different damages may be aſleſſed as to each. 


Chapman For where in crafpuls againſt three, one let 
8 * $9 by default; another pleaded not 
1140. he third demurred to the declara- 
. 9 trial of the general iſſue, there 
was likewiſe a writ to aſſeſs damages on the judg- 
ment by default, and contingent damages on 
the demurrer. The jury gave a verdi& for 
defendant on not guilty, aſſeſſed 100 J. as 
to one of the other defendants, and 1/7. 
as to the other, and Lee C. J. was of opinion 
that the judgment ſhould be accordingly, they 


having ſevered in their pleas. 


© Rodney 3- So the rule firſt laid down applies only, 
Strode, _ the finding is we For the jury may | 

find them ſeverally 7 guil as to part, and not 
guilty, as as to part, and aſſeſs damages ſeverally. 


Biggs v- A Where there are two defendants ſued 
— ny jointly - who ſever in defence, or if one lets 
5 510. jud udgment go by default, and the other juſtifies. 
1 in treſpaſs for taking againſt two; 
55 0 default, or one 

: pleads 


if one lets NO go 
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pleads not guilty, and the other juſtifies the , 
taking as a diſtreſs, or by licence from: the 
plaintiff to ſell, or that plaintiff gave him the Tilly 2. 


. goods, if the defendant who juſtiſies has aver- cited Tod. 


da, judgment ſhall be arreſted as to the other, ,, 
© ſince upon the whole it appears, that plaintiff 
had no cauſe of action. . | 


5. © The jury in finding their verdi& may 
« vary from the declaration, and find only part 
oof what is Tall” 199 BE# no led hank vo 


As if the declaration be for taking a ſtack One: 
of rye, they may find defendant guilty as to 7 
five quarters, and not guilty as to the reſt ; ſo Gre." Cara 
if the declaration be for cutting and taking 
away trees, they may find defendaine ovilty, of 
the taking, though not of the cutting. 


4A 


2. It now only remains to & SER 
coſt s. © | e ner | 
"7 iſt. To Plaintiff." | 


This is founded on ſeveral ſtatutes, which 
I ſhall take in their order. The ſtature of Glow- 
ceſter gives coſts, wherever there are damages. 
The firft ſtatute after this was 43 Eliz. c. 6. 
which enacts, That in actions perſonal not 
being for title to land, if the judge certifies. 
that the damages are under forty ſnillings, 
„ the plaintiff ſhall have no more coſts than 
« damages.” "#5414 | 
This ſtatute was for the purpoſe of taking * 
away coſts from the plain, where th — * 
ages were under forty ſhillings, by enabling 
the 
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the judge to give a. certificate- to that purpoſe, 
as | otherwiſe: under the ſtatute of Glouceſter 


.  _ plaintiff would have coſts, by-reaſon of the dam. | 
Manag ages. And : certificates have f been granted b 44 
WII 9z& on it, to take away plaintuff 's coſts. 15 


o f 
2 Stra. 2. The next ſtatute was 22 & 23 Car. 2. c. 
1232.8. C. 9. which enacts, © 'I hat in treſpaſs and other 


*« actions perſonal, if the jury find under ſorty | 


* ſhillings damages, plaintiff ſhall have no 

„ more colts than damages, unleſs the judge 

{ & ſhall certify, that the freehold or title io the 
© land came principally in queſtion.” 


As by the firſt part of this ſtatute coſts were 
taken away from all cafes of treſpaſs under for- 
ty ſhillings, it gave them to the plaintiff in one 
caſe, that is where the freehold or title to the 
land did come in queſtion, the damages in ſuch 
caſe being in general but ſmall, the land itſelf 
being the object. 


Accordingly theſe deciſions have taken place. 


1. Though the words of the ſtatute are 
— ay: treſpaſs in general, yet the ſtatute only extends 
Trin 1G.I to treſpaſs quare clauſe fregit, that is, to caſes 
Bull. N. P. herein the freehold could come in queſtion. 
ng And not to treſpaſs de bonis aſportatis, or trover, 


or ſuch actions. That is in thoſe actions, be 


the damages however ſmall, plaintiff ſhall have 


his coſts, becauſe in theſe the freehold could not 
come in queſtion. But in treſpaſs quare clauſ. } 
freg. in which the freehold could come in 
queſtion, plaintiff ſhall not have his full coſts, i 


unleſs: the judge ſhalt certify, thut the freehold 
did come in queſtion. 7 


A r 
his. 44 as = Hh. 
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2. Therefore ifit appears from the pleadings Tempſter 
themſelves that the title to the land did come 1 1. Raym. 
in queſtion, (as where a view was granted, ) 56. | 

chere plaintiff ſhall have his full coſts, without 2 Salk.66g. 


certificate. 


1 : . * 


So where to treſpaſs quare clauſ. freg. de- Viegins v. 
fendant juſtified for a Why" and ne replied 33 
extra viam, upon which iſſue was joined, and Beal v. 
two - pence damages. Plaintiff had his full coſts Moor. 

E without a certificate, for it appeared that the at ap 
E freehold was in queſtion. t | wy x 


re 3. * So that the caſes in which a certificate 


wy « 1s neceſlary are, when by preſumption the 
Te ce freehold might come in queſtion, but it is 


he te doubtful whether it did ſo or not, in theſe. 
ch ce caſes a certificate is required. 


As when the treſpaſs was for breaking plain- Clegg . 
tiff 's cloſe, and taking and carryiag away di- Moly-. - 
e. vers quantities of peat and turf, damages one To” 749. 

ſhilling. There being no certificate, the court 1 8 87 
re held that plaintiff ſhould have no more coſts than 


ds damages, as the freehold might come in queſtion. 


So where the treſpaſs was for breaking and 255 v. 
entering plaintiff's houſe, and keeping him out Miller. 
of — for a month. 22 nnn 

So where it was for breaking plaintiff's cloſe, Anon. x L 
and putting ſtakes on the hn.” f ens. 70 


So for breaking plaintiffs houſe; and de- Hm v. 

ſtroying his window-ſhuts. and bolts: So for Reeves. - 
cutting his trees. In all theſe caſes, the dam- =P. 8 
M 2 | ages 1. dart 
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Birch v. ages being under forty ſhillings,. and no cer- 
Daffy, 1 as the ibs 2 have come in 


5 3. G. queſtion. the court held, that plaintiff ſnould 
* have no more coſts than damages. 1 
11 | 


; 4. And therefore if it appears from the 
e pleadings that the freehold could not come 
in queſtion, the plaintiff ſhall have his full 
« cofts, though the damages are under forty WM 
60 ſhillings.” | 


Lord Dacr. As where the treſpaſs was for breaking and 

v. Tebb. entering the plaintiff's free warren and killing 

N his game, and damages one ſhilling. Plaintiff 
had his full coſts, for the freehold could not 
come in queſtion, on the right of franchiſe of 
free warren. 1 


ae 


- 


keen v. So where the treſpaſs was for entering plain- 
W hiſtler- tiff 's cloſe and chaſing his cows and fowls, and 
—4 _ damages under forty ſhillings, plaintiff had 
his full coſts. S. P. Thompſon. v. berry. 
1 Stra. 551. 


This is the caſe of all treſpaſſes de bonis 
ortatis. In which caſe of a/portavit of per- 
onal things, there are always full coſts. | 
Reeves v. 5. But there are certain exceptions to be 
— SEEN, as firſt, if there are two counts in 
Rep. 1 the declaration and one is de bonis aſportatis, 
but in the other the freehold might come in 
queſtion, if the jury find damages entire, 


though under forty ſhillings, plaintiff ſhall Wh 
have his full coſts. For as part of the dam. 


ages muſt be applied to the count, de bon. 
7 | port. 
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eſport it ſhall carry coſts' for the Whole. But 
it had been otherwiſe had the jury found not 
guilty as to that count and a verdict on the 


Mother under forty ſhillings. 
in So if their are many counts in a declara- — 8 
ton, if plaintiff has a verdict on one count he 2 Black. 


I ſhall have coſts of the whole declaration. Rep. 1799. 


2. Where ſpecial damages are laid by way 1 Stra. 19% 
of aggravation, if they are of themſelves ac- - 
( tionable, plaintiff ſhall have his full coſts,  ' (V 
though thie ra are under forty ſhillings. _ 

“ But if the ſpecial damuge laid world not bear 

«© un ation, plaintiff ſhall have no more coſts 

% than damages under forty ſhillings, if it 

“ is treſpaſs ws, requires a certificate. 


n- As where the treſpaſs was, for putting diſ- Anderſon 
1d eaſed cattle into plaintiff's cloſe per quod his v-Buckton« 
ad cattle were infected, and verdict for plaintiff * rr 
Ys damages. twenty. ſhillings; he had his full coſts 
becauſe the ſpecial — was itſelf ac- 
tionable. | 
iis "Hap . : 3 * N 
1. But where plaintiff declared in treſpaſs for Appleton 


entering his houſe and making an affray and v. Smith. 
continuing there, till the plaintiff gave him a 3 _ 
note for 61. verdi& for plaintiff, and one 
guinea damages. It was adjudged that the 
e was only aggravation and 

no diſtinct actionable fact and therefore the 
damages being under forty ſhillings plain- 

tiff could have no more coſts than damages 


beſides 


122 


v. 


Pallant. v. 
Roll. 
2 Black. 


Rep. 900. 
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beſides too the freehold might have come in 


queſtion. 


3. Where a cauſe was rriginally commenced | 1 
Scritch in an inferior court, if removed into K. B. or | 
4 Mod-378 ©. B. and the damages found are under * 


ſhillings, plaintiff ſhall have his full cons, 
without certificate. 


4. On writs of inquiry in. caſes within the 
„ the plainti ſhall have his full coſts, 
though his damages are under forty ſhillings. 


6. By ſtat. 4 & 5W. & M. c. 23. Every 
cc apprentice, inferior tradeſman, or diſſolute 
©* perſon, who is convicted of a treſpaſs in fiſn- 
“ing, huntin wg or fowling in another ground, 
coſts.“ 


If a perſon is an inferior cradeſinan, 
it matters not what his qualification is in 


point of eſtate, for if convicted of ſuch rel 


paſs, he ſhall pay full coſts: * 


But it ſeems not eaſy to be decided who 
. is an inferior tradeſman, the court being 
®* equally divided in the queſtion, though it 
ſeemed the better opinion that it ſhould have 
been left to the jury to decide, wes Was 
or was not an inferior tradeſman. 


But 1ſt. a gentleman's 3 is not a 
diſlolute perſon within the ſtatute. 2dly. The 
court held in this . that if 4 e wee declares 


againſt 


„„ „ „ © 


a« aa « mw 
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againſt a defendant as a diſſolute perſon who 


proves not to be ſo, that he ſhall not for that 


reaſon be non-ſuited. For the ſtatute gives no 


new cauſe of action, the- treſpaſs ſued for is ſtill 
Jas before, and this is only a collateral matter 


affecting the coſts; ſo that if the coſts are 
under Nr ſhillings, plaintiff ſhall have no 
more coſts than damages. W 


7. By ſtatute 8 & g V. 3. c. 11. In all ac- 


| 4 tions of treſpaſs in which the judge {ſhall cer - 
<< tify the treſpaſs to be wilful und malicious, tho 


«« the damages are under forty ſhillings, plain- 
« tiff ſhall have full coſts.” 


And every treſpaſs is wilful where defend. 3. Black. 


123 


ant having notice to depart or is warned Comm. 214 


not to come on the land, yet does ſo notwith- 
ſtanding; and malicious where it appears to be 
done to harraſs the defendant. 


The certificate by the judge under this Ford. v. Par. 


ſtatute muſt be made in court after the trial, nd, Al. 


and cannot be given afterward. | 


It may not be amiſs to obſerve on the ob- 


ject of theſe two laſt mentioned ſtatutes; 
that as under ſtatute 22 & 23 Car. 2. The 
damages being under forty ſhillings, the plain- 
tiff was deprived of his coſts, this ſtat. 8 & g 
. Z. was for the purpoſe of giving them to him 
in the particular caſe of a wilful and a malici- 


= ous treſpaſs, and as the not paying of coſts was 


a benefit to defendant, the ſtatute 4 & 5 V. & 
M. was to take that away and annex coſts as a 


puniſh- 


) 2 Will. 21. 


—. — — —— — — —ð1ßeß —-'„ i. 


124 
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Cook 
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ns, in caſe of treſpaſs by apprentices 
c. | 


2. I ſhall now conſider the caſes of 
| Cots to the Defendant. 


1. By ſtatute 4 Zac. 1. c. 3. If any perſon 
commences an action of treſpaſs, or other 
actions in which plaintiff might have his coſts 
and after defendant's appearance becomes non- 
ſuired, or verdict paſſes againſt him, defendant 
ſhall have coſts. | 


But if an infant brings treſpaſs by his 
guardian, and is non-ſuited, he ſhall not pay 
coſts. : | ; a 


2. By ſtat. 8 & 9 V. 3. c. 11. In treſpaſs 
againſt ſeveral, if any one or more is ac- 
quitted, he ſhall have his coſts againſt the 
plaintiff unleſs the judge will certify upon the 
record, that there was good cauſe for making 
him a deſendant. | | 


This ſtatute is confined to treſpaſs vi et 
armis only and does not extend to treſpaſs on 
the caſe ; for all ſtatutes giving coſts are to 
be — ſtrictly, and caſe is not men- 
tione . | ; r | ; 


By ſtat. 7. Jac. 1. C. LL If treſpaſs vi et 
armis or caſe be brought againſt any juſtice 
of peace, mayor, bailif, conſtable, for any 
thing done by virtue of their office, if they 


have a verdict, or plaintiff be non - ſuited or 


ſuffer 
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ſuffer any diſcontinuance, the defendant ſhall 


have his double coſts allowed by the judge 
who tried the cauſe. | 


This act has been conſtrued to extend to un- 
der ſheriffs and deputy conſtables though not 
mentioned. | 


But the judge who tries the W! muſt order Anon. 
the po/tea to be marked for the double colts, for 2 Vent. 45 
the court cannot do it after the trial. 


That is the caſe where there has 3 a ribs 
er non. ſuit, the ſuggeſtion that the defendant 
was an officer and the allowance of double . 
muſt then be made. 


But when plaintiff iſcontinued by leave of _—_ 
the court upon an affidavit ' that the cauſe paſc. 1734. 
was againſt defendant for what he had done Bull. N. P. 
as a juſtice of peace, the court gave him a 33” 
rule to the Maſter to tax double coſts which was g, 
made abſolute, for where plaintiff diſcontinues 
with leave of the court, it is always in payment 
of coſts and that in this caſe is double 
coſts. 


N 988. 


4 By ſtatute 21 Jac. 1. c. 12. The pro- 
viſions of this ſtatute are extended to church- 
wardens and overſeers of the poor. 


C HAP. 


CHAPTER IX. 
THE AcTION or EJECTMENT. 


JJECTMENT is an aftion whereby a 


term of years is recovered. 


Ejectment is either on the title, or for non- 
payment of rent. 


1. When in this action the right to lands 
and tenements is tried, it is called ejecãment on 
the title, and is done in this manner. 


He who clames the land againſt him who 
is in poſſeſſion, is ſuppoſed to make a leaſe 
for years to ſome fictitious perſon, who is then 
ſuppoſed to be in poſſeſſion, until he is eject- 
ed either by the tenant in poſſeſſion or by ſome 
fictitious perſon, who is called the caſual 
ejector, againſt him the fictitious. leſſee brings 
his action for the expulſion and he (the caſual 
ejector) gives notice to the tenant in poſ- 
ſeſhon to defend his title to the lands, which 
thereby comes in iſſue, and if found for the 
plaintiff he is put into poſſeſſion. 

- 


F | 2. Ejec- | 
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) 2 jesment for non-payment of rem 0 : * 
wen by ſtatute 4 Ceo. 2 c. 28. of Which 
Bee "Xx St. 65 1 $$. $451 3 GER 


4 Mn , Re , 2 : A 
zan 242551361! THe , n,, Jen LS RS 

| R E "OS. | F 1 
In treating of the action of ejectment T ſhall 


pl Dr 
dict and the o ſubſequent proceedings. 
a . L * . | i e 2 | 
1ſt. Of Ejectment, with reference to the 
_ -_ © *_ "things for which it lies 
1 : 723 e £21 gt, He! e 4 652 9 | | 
Under this head I ſhall conſider | 
For what things, Ejectment lies. 
0 1-1 An eje&ment will properly lie for Bull. N. P. 
ſe nothing of - which the ſheriff. cannot deliver gg. 
n « paſſeſſion under an execution. Therefore 
t- incorporeal hereditaments, things lying merely 
1e in grant gu nec tangi nec videri poſſunt are not 
al properly objects of this action. 
7s 5 e e ale ny fp . 
al But to this rule there are exceptions. 
. 1. For an ejectment will lie for common ap- Newman. 
ae pendant or appurtenant, but not for common v. Holdmy- 


pur cauſe de vicinage ; for the ſheriff by giving faſt. x Stra. 
poſſeſſion of the land gives poſſeſſion of the. 
common. But common pur cauſe de vicinage is 
a mere permiſſion. | | 

Vor. II. N 2» It 
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Prieſt v. 2+ It is enacted by ſtatute, 32 H. c. 8 7. ,. 
ge- 7. That where any —— have 4 
301. « eſtate of inheritance in tithes or other ſpiri- 
*« tual profits, which ſhall be in lay hands, that 
he may maintain an ejectment or other action 
. . 05 


Cd] LFEF-AL. aq n nn r "a7 
Enamell v. This ſtatute confined rhe caſes of ejetment 


3 for tithes to lay hands, but it has ſince been ex- 
789. 7 tended to allow ejectments for tithes where 


_ they are in the hands of the clergy. 


Goodtitle 2d. Ejectment will lie for land, which is 


AJreter part of the king's highway, by the owner of the 


RS ſoil, for appropriating it to the uſe of the pub- 


Elms. lic, is not a deſertion of the property. But it 
1 Burr. 123. ſhall be recovered ſubject to the eaſement. 
Norris v. An ejectment for a manor generally is 
— 80. dad, without expreſſing the number of acres, 
for ſervices belong to a manor, for which no 
ejectment can lie. | | | 


Challoner 4. An ejectment for a water-cour/e, or 
eee ſtream of water, is ill, for it is fluctuating, and 
Cre. Car of which no poſſeſſion can be given. It ſhould 
492 S. P. be of ſo much land covered with water. 


Sullivan v. 5 · And an ejectment need not be for an en- 
Seagrave. tire thing, as it will lie for the third part of an 
Stra. 695. Houſe. | | Ls How 
Hollingſ® 6. Ejectment will lie for a church. But it 
2 muſt be demanded by the name of a meſ- 
Salk, 256, ſuage. In this caſe, it is ſaid that the curate may 

have a rule to defend quoad a right of entry to 

2 perform 
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perform divine ſervice, but that caſe has been 


i adly. Of Ejettment for N on-payment of Rent. F 


Ejectment for non-payment of rent was 
given by ſtatute 4 Geo. 2 c. 2. by which it is 
enacted, That when half a year's rent is in ar- 
rear, and no ſufficient diſtreſs to be had, and the 
landlord hath by law a right of re-entry, he 
„may without any formal demand ſerve, a 
.« declaration in ejectment, or affix it to ſome 
« notorious place on the houſe or lands, and 
in caſe of judgment againſt the caſual ejector, 
« or non- ſuit for not confeſſing leaſe, entry 
« and ouſter, plaintiff ſhall have judgment”? 
under the following proviſos, 1ſt.“ There 
“ muſt be an affidavit or proof at the trial that 
there was half a year's rent in arrear, and no 
ec ſufficient diſtreſs to be had; and that leſſor 
« had a right of entry. 2. Leſſee, or any one 


« claiming under him, may within {tx months. 


„ after judgment and execution redeem the 
«« premiſes by paying the rent and coſts, or 


« may bring a bill in equity, otherwiſe he will 


« be barred forever; except as to bringing a 
„ writ of error, to reverſe the judgment in 
« ejectment. 3. If the premiſes had been 
e mortgaged by leſſee, and mortgagee not 
been in poſſeſſion, mortgagee may within ſix 
« calender ' months after execution, redeem 
the premiſes on paying the debt and- coſts. 
« 4 And if within the ſix calender months de. 
fendant files his bill in equity, he ſhall not 
have or continue an injunction, unleſs within 
60 forty | 


129 
* 


© forty days after anſwer to his bill, he brings 


into court ſuch ſum as the plaintiff. or leſſor 
«« {wears to be due, ſubject to the diſpoſal of 
« the court. And if the tenant ſhall have a 

« decree: on his bill, the leſſor ſhall -be : ac- 
« countable only for what he really and bona 


| Sap received out of the premiſes: while in his 


poſſeſſion, and if leſs than the rent, leſſee 
< ſhall pay the remainder before he is put into 
« poſſeſſion. 5. But if defendant: has, a: ver- 
dit or the plaintiff be non · ſuited, except for 


not confeſſing leaſe entry and ouſter, in ſuch 
«caſe defendant - ſhall recover his full coſts. 


6. But the tenant may at any time before the 
trial pay into court the rent arrear and coſts, 
L and thereupon proceedings hall r 


. Under this ſtarute | it has been held, 


"uſt. * That where ed aha 
n ejectment under this ſtatute, that after pof- 
0 * having been acquieſced in, the court 
will preſume all the forms which the ſtatute 
40 bahn to Rare been rightly e ieee 


Desen di. I. Fon where: in ment he: leffrr; ef the 
NN plaintiff had been lefſee of the premiſes in 


& al. v 
Lowls: I 


queſtion and twenty years before they had been 


Burr. 614. recovered a . him by the now defendant 


who was! this ejectment was brought on 
the ground, that the ee a . in the for- 
mer ejectment had been under ſtat. 4 Geo. 2. 
c. 28. and that the judgment there given was 
by default, and that there did not appear that 
there had been an affidavit then made by the 
Mon of aha plaintiff that half a year's rent was 
then 


ww 3'"3404 ﬀ&@ 3 Q «w ro i: & 


* 


= W”. TP 
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poſſeſſion having been ſo long acquieſced in; 
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then in arreur and no ſufficient diſtreſs to be 
had. But the court held, that the proceedings 
being ſtated to be under that ſtatute which re. 
quires an affidavit for that purpoſe, and the 


they would preſume all the proceedings to 

have been regul ac. | 

Oi Ann og 0100303360) 
2. It was formerly the practice in caſe of Downes v. 

ejectments brought on an entry for non pay- Turner. 

ment of rent, to ſtay all proceedings on bring- 597- 

ing the rent due into court. . | 


And it ſtill may be done, for the caſe of 
ce ſtay of proceedings on paying the rent and 
c coſts ſeems not to be confined to proceed. 
*« ings under the ſtatute.” . 


N 


\ 


For where in ejectment by a landlerd the Pure ex 
tenant moved to ſtay. proceedings upon pay: dim. 
ment of the rent arrear and coſts; on à rule 2 15 
to ſhew cauſe, it was inſiſted for the plaintiff Hill. Rk 
that the caſe was not within the act, for that Bull. N. P. 
it was not an ejectment founded ſingly on the 97. 

act, but that it was brought likewiſe on a clauſe 

of re- entry in the leaſe fur not repairing, and 

the leaſe was produced in court. But the rule 

was made abſolute 5 with liberty for the plain 


tiff to proceed on any other title. ieee 


3 


5. Under the ſtatute the proceedings will 
© be ſtayed on payment of rent and coſts, but 
if there has been a tender before ſervice of 
by the eee ſuing out the writ, the 
proceedings are irregular, and will be: ſet 
«© aſide for irregularity.” © tf" on ene 
"ot „ As 


— - — 


— . 
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Goodright 
ex dim. 
Stevenſon 
v. Noright. PL 
2 Black. 


. Rep. 746, 


3 Black. ; 


Com, 206, Gs 


Elliott v. 
Danby. 


Caſ. K. B. 3. 


EFECTMENT: 
As here where a tender of rent was made, 
but leſſor refuſed to accept of it, becauſe he had 
put the buſineſs into the hands of an attorney, 
and after proceeded in the ee it Was 
" ade, ett. r cg 92 


70 3 * . 1 Cf — — 4 * 
9992 0 5 9 718 1 er fag ics 


Menn rel 428 
oy Py 1 017 2500 9 F 
Auge Of Ejectment, with Reference to 
the” Ferſon. weben ane 
47s 469K 5 WT 34 2 1 12 


Unis this head I | mall confider 


F 1 * * IM. gw 
59 £3. ; 1221 "Lad F344 


1. FY ver in penerat-jcemcit may ben main. 
n 7885 tained. 


— 4 *y #4 by 4 * hs 
T9992 a LE 


2. By what ef in particular | 


It is a general rule, that no perſon can 
any caſe bring an ejeament, unleſs he has 
jn himſelf at the time a right of entry; for as 
e hei is ſuppoſed to have entered with à —— 
title on the land, and made a good leaſe to 
& his fictitious leſſee, the law will not ſuppoſe 
an entry made to make a _ whereby the 
* title is to be tried.“ , 
«WRT ST TON 0340507 $4 
Therefore where it Nappens, that the pers 
« fon claiming'title to ehe lands, has no Fight 
ye Wy ont 4 he cannot maintain this bo wii fi 
a Mr gur 4 * % 
As s the Agnes of a bankrupt brought 
an ejectment for part of the bankrupt's ke: 
before the enrolment 0 1 the aſſignment of the bank- 
rupt*seſtate made to him by the commiſfroners, he 
was A ramen For the! ee is by bar- 
gain 


tt Dou e 2 


Rs 


a aGkh u& a - 


A LJ 


n R 
1 


lands, tenements, Sc. ſhall be fold by deed 
. the aDynces hav as legal title. Ho” 


in fee, and thereby works adiſcontinuance and 595- 


SIe rn. "wy 


3 and ſale, which under ſtat. 27 F. 8. c. 16. 
ordered to be enrolled within ſix months. 
And it is enacted by the ſtatutes 13 Ez. c. 7, 
and a1 Juc. I. c. 19. that all the bankrupt's 


indenred and enrolled; ſo that before the en- 


But ie is e in the caſe of econ 8 v. 
bargain and ſale; for there the eſtate paſſes by er 
the contract, ad is executed by the ſtat. of _— Ek, 
Uſes. © But the commiſſioners of bankrupt have 
only a power which ſhould by. exerated ac- 

— to the Harute. 21! £ 


1 55 _- 


So id tenant in tail Peers ho a feoffinent Litt. ſec. 


dies, the iſſue in tail cannot enter, and there- 
fore cannot maintain this action: and the caſe 
is the ſame of other deſcents which toll en- 
tries. | 

rf +3 il. $6 33:116. nif "I 
80 e bats common » law; if hs: 9 0 Litt. fee, 
ſeiſed/in right. of his wife had enfeoffed another 594+ 
and died, this was a diſcontinuance and took 
away her Tight of entry, ſo that ſhe'could not 
maintain an ejectment, but this is now altered 
by ſtatute 32 H. 8. c. 28. which gives a right 
of entry to the wife, or her heirs, after the 
death of the huſband; fo that the! may now 
N wie action. 2 | 33-4 


So by far. 11 V. 7. c. 20. it is e 
„That if any woman having an eſtate in 
« dower, or for life, or in tail joiatly with her 
a huſband, or ſolely to her on uſe, but com- 

15 ing 


Bull. N. P. 
102. 


8114 
+4 45% 
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„ ing from him, ſhall alien, diſcontinue, Goc. 


& or ſuffer a recovery, ſuch ſhall be void ; and 
ce the huſband's heir, or he who is entitled to 
c the lands after her death may n and ſo 
& eT" maintain this action.? 124115 5 

2. But though 2 good 550 lawful 2 nie 
in fact, ſubſiſt in the plaintiff, yet he may be 


N his entry, and ſo: of his power of re- 


covering by this action, under the ſtatute 21 


Jac. 1. c. 16. which enacts, © I hat no perſon 


« ſhall make an entry into lands, &c. but 
« within twenty, years after his right and title 
4 ſhall firſt accrue, with the uſual ſavings, for 
+ | ROI ene a g n inſane , _ 


Therefore if the leſſor of the plaintiff 3 is not 
als to prove. himſelf or. his- anceſtors. to have 
been in poſſeſſion within twenty years, before 
the action brought, he ſhall be non-ſuited.,!, | 


Under this ſtatute i it has A held, 
1. That if. a declaration in 1 1 


been delivered within twenty years and a trial 
had, whereby leaſe entry and ouſter has been 


confeſſed, if the plaintiff has been nan-ſuited 
in that action and brings another ejectment 
after. the 1. years. expired, the former con- 
feſſon of 1 entry and. ouſter ſhall not be 
ſufficient to ſave the running of the ſtatute 


againſt the plaintiff, for there muſt on an 
actual entry within twenty years. 


; 2+ © The poſſeſſion of the leſſor of the 1 


6 uff n twenty years, which is neceſſary 
ai ** to 


Mt Py CTY a 
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to give him a title muſt be an actual poſſeſſion 
not a preſumptive or implied one. 


4.037 1 


235 


33 


Therefore in ejectment for mines, the leſſor Rich ex 


of the plaintiff proved himſelf to be the lord of dem. 
the manor and that he was in poſſeſſion there- 3 | 
of. This was held to be inſufficient, for the 18a fiel 
dif. | 


mines are a diſtinct poſſeſſion and may be a 
ferent inheritance from the manor, and no 
entry was proved to have been made on them 
in this caſe within the twenty years. 


25 


So, alfo in the ſame cafe, - a/ verdick in an 8. C. 
action f  trover for lead dug out of the fame wy Mer 
mines in favour- of the leſſee of the plain- 
tiff was held to be not ſufficient evidence of 
poſſeſſion to ſupport this action; for trover may 


be brought on property only without poſſeſſion. 


3. Proof of within twenty years is Stokes v. 
not only neceſſary to fupport the title of the TY; R 
leſſor of the plaintiff, but ſuch poſſeſſion for 1 1, Raya 
twenty years without interruption ſhall be a 74r. 

title in itſelf, to recover in ejeftment 5- C. 
without any other. For an uninterrupted 
ſeſſion for twenty years is like a deſcent 
which tolls an entry and gives a right of 
ease which is ſufficient. in ejectment. 

o that though the defendant be the perſon 
who has the legal right to the premiſſes 
yet he cannot juſtify ejecting the plaintiff who 
_ had twenty years previous peaceable poſ. 

e jon. 341i "IE. Is 4 ; 5 


4. So the twenty years poſſeſſion which 
« is ſufficjent to bar the ejectment or to gi 


« ati 
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« a title muſt be an adverſe poſſeſſion; for 
« where it appears not to be adverſe, the 
«« ſtatute of limitations does not run. 


As where a man ſeized in fee having iſſue 
two daughters, deviſed his land to his grand. 

ſon by oe elder daughter in fee, the elder 
daughter being dead, the grandſon died without 
iſſue and the heir of the grandſon who was Wh 

alſo heir to the father, and the heir of the. 
other coparcener entered and took the profits 
of the land by moieties for above twenty years 
ſuppoſing that the deviſe to the grandſqn was 
void as to one moiety, but it being diſcovered 


that the deviſe was good and ſo that the heir of ” 
the grandſon had title to the whole of the land; 5 


he now brought an ejectment againſt the heir . 

of the other coparcener, who had enjoyed the f 

profits with him when it was objected, that he By 
bad by bringing the ejectment, admitted him- 

ſelf to have been out of poſſeſſion for twenty 

years and ſo was barred; but it was reſolved, 

that the ſtatute of limitations never runs 

= + . againſt a man without an actual ouſter, that 

| . here was no poſſeſſion whatever in the defen- 


K „ a 


dants, for the heir of the dſon had the 
Whole by deviſe, and the defendant was a 
mere ſtranger, and that when two are in poſ- 
1 ſeſſion the law will adjudge it to be in him 
0 who hath right; therefore as he never could 
have been in poſſeſſion there was no ouſter 
and the title of the leſſor of the plaintiff was 
„% NE 


| 

| 

| 

| 
1 | Hatchery. | 80 where a man made a mortgage as a 
i I. Raym. Collateral ſecurity, though the morigager had 


740. con- 


EFECTMENT. | 137 
ontinued in poſſeſſion for above twenty years, 
yer the intereſt having been paid for that time, 
Bt was held that the mortgagee was not barred 
Wn bringing his ejectment, for there was no 
adverſe ſſion, their titles beitig the ſame. 
So, alſo in ejectments, by joint-tenants the Ford. v. 
poſſeſſion of one joint-tenant is the poſſeſſion . 


2. pf another ſo as to prevent the ſtatute of limita- 

ar; tion from running againſt the title of either. 

ry Such alſo. is the caſe of tenants. in common, Fairclam 
a ' ex. dim. of 


for there muſt. be an ouſter and adverſe poſ- . 
ſeſſion by one proved in order to bar the other, Snackle- 
eir or tlie poſſeſſion of one ſhall be held to be the ton 

| poſſeſſion of the other; for the mere taking of 5 LO” | 
* all the profits is no ejectment, unleſs one drives Co. Au. 
off the cattle of the other or keeps him actual. 195, 6. 

ly out aſter expulſion. 


5 « And as therefore an actual adverſe poſ- 
« ſeſſion is ſufficient» to give a title to one 
fc. tenant in common againſt another, what 
ne {all be deemed ſo, is proper matter to be 
left to the jury.“ 


2 | 

* For where the defendant's title in eject- Rn, 
dd went was a thirty- ſix years peacebable and /ole Taylor. v. 
1 poſſeſſion of the lands, which he originally held Proffer. 


% as tenant in common with the leſſors of the Cop. ar). 
- plaintiff, and if the poſſeſſion was adverſe, the. 
1 defendant had a ſufficient title. The court 
were of opinion that it was, proper evidence 
to be left to the jury from the. preſumption of 
ſo many years ſole poſſeſſion, whether: there. 
was not an actual ouſter, and adverſe _ 
| ſion 


K 
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ſion- And the jury having found for defen. 
dant in. favour of the n .. new! trial 
was applied for and refuſed, | 


Smales v. . in ejetment, by tenants in K 
1285 entry by one tenant in common ſhall be good 
570. for all, 1 e wegter acontd. 
ing ie his este 17 1 NEO! 


* 
1 


co. Un 4 For in general hers! two . 
N 24e by the ſame title there ſhall be no adyerſe 
a oh 766 poſſeſſion, ſo as to toll an entry of the one, 
15 . < but the ATC the | FOE be at * times 
1 14 ufa. 5 en 
Lit. . vans” if a man dies Keile in fon "AER ile 
297+ two ſons and the younger enters by abatement 
and dies leaving iſſue who enters on the land, 
in this caſe the eldeſt ſon his heir may enter at 
any time onthe iſſue of the younger, for the 
younger ſon having entered on'the land ſhall 
be preſumed to have claimed it as heir to his fa- 
ther, and the elder ſon or his heir claiming by 
the ſame title, his entry ſhall be lawful. 


Page:v. 80 where defendant made title under the 
. Wet 4. fiſter of the leſſor of the plaintiff, as her heir, 


3 Salk. M; . ficient. Fior her poſſeſſion would be conſtrued 
| 10 to be by courteſy and licenſe from her brother 
to preſer ve the inheritance and not to make 
a diſheriſon. But if the brother had ever 
been in poſſeſſion and the ſiſter had ouſted 
Him, this had been ſufficient after 3 ny 

T0 have given a title to her heir. 


40 There- | 


| 
| 
| 
| 
| 
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by a ſtranger, it is no evidence of poſleſhon; © 
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Therefore where one party claims wider 

o or through the other there ſhall be no adverſe 
poſſeſſion in 25 caſe e to give a2 
cc; 4. Bde. ” #1 N „ 
A 21612. £4161 

As if a cottage has been built in defiance Biſhop v. 
of the lord and à quiet poſſeſſion had for twenty 8 
years, it is a good title within the ſtatute: a as Juſt. wall.” 
againſt the lord; but if it was built at firſt N Þ 203. 
with the lord's permiſſion or any acknowledge - 
ment had ſince been made (though it was 
one hundred years ſince) the ſtatute will not 
run againſt the lord, for the pofſzfſion of: ates 
nant at will for ever ſo many years ind diſſei 
there muſt be a tortious rr 0 ae 18 


»% 


135 


« And whervens an adverts poſſeſſion is 
« relied on, it ſeems that there ſhould be 


« proof of an actual ouſter, for prefumption 
«© of adverſe eſſion from nee 9 
© ſhall not be ufficient.” i "3854 YEARS ION, coins FH 


C4 
JI IO £01) £37 { 231. Tory 


As if defernturic mould prove reteimt * rent ta. 
ſo as to take it out of him in whom dhe rt rx ſei 
is; nor even though he makes a leaſe to the 10. 
tenant by indenture reſerving rent unleſs he 
has made an actual entry; and it is the 
— _— the tenant declares that he is in » 
eſſion for the ſtranger, though it I 
proper evidence to be left to a _ ere e 
if tlie I has any colour of title. 0 97164 
And note, That where the echten I Goodright 
grounded on a clauſe i in a leaſe We "Fight ex dim. 


Hare Vo 


| 1 - "Cater. * 
vol. II. 0 Dougi AR 


EFECTMEN T. 
of re · entry for non-payment of _ actual 
als A TIA 


. As to particular perſons who may main- 
tain this . . 


1 me OA 35 if 


— 


1. Die mortgage 3 maintain a this action 
4 to obtain poſſeſſion of the 9 . 
4 Gans or e 1 


F a But aden is to be obſerved TOR 
<6, the ejectment is againſt the tenant of the 
lands des teaſe made prior to the mortgage 
and where againſt the mortgagor himſelf or 
1 againſt a tenant in poſſeſſion under a leaſe or 
_ ron made ſubſequent to the mortgage. 


2 . Where lands ker Io for ——— 
nußeld. wards mortg the tenant's 10n is 
Nhe 2 protected and cannot be turned out by the 
Hawkins. mortgagee : but the courts now permit the 
; nc mortgagee to proceed by ejectment againſt the 
5. tenarit In poſſeſſion if be has given notice to him 
before the action, that he does not mean to diſ- 

turb his ' poſeſf ion, but only requires the rent 

0 be paid: to EE eee 


gore 3 


* v7. But if the. e: is 2 the mort - 
or his tenant under a leaſe made ſub. 
Doug 21. {equent'to. the mortgage; in ſuch caſe the 
mortgagee may recover the. premiſes abſo- 
Jutely without any notice whatever to the te- 
| ;) naut in poſſeſſion. _ For as by the mortgage the 
4%, mertgagor becomes ſtrictly a mere tenant at 
will, no notice is ever given to him to quit he 

12 * 18 


11 


EFECTMENT:. 14 
is not even entitled to the crop as other tenants | 
at will are, becauſe all is liable to the — 0 

nt of which all the mortgagee's title 
ar rep He therefore has no power either ex- 
preſs, or implied, of making leaſes not ſubject 
to every circumſtance of the mortgage. Un. 
der theſe circumſtances, therefore; he is at all 
times liable to be put out of poſſeſſion, without 
any notice or demand whatever. by”) 


And if the mortgagee aſſigns the mortgage, Smartle. v. 
and the EA NE; this 7 ＋ 8 
aſſignee may maintain an ejectment for the morr. 8 
gaged premiſes. For on the execution of the 
mortgage deed, the mortgagor becomes as te- 
nant at will, and by the aſſignment, though 


he becomes tenant at ſufferance, yet his con- 


tinuing in poſſeſſion can never make a diſſeiſin 
or diveſting of the term, and ſo an ejectment 
can well be maintained. | | 


”Y x 
11 


But if after the day of payment elapſed, the Anon. 
mortgagee brings his ejectment, the court will Stra. e 
ſtay proceedings, on payment of principal, in. 
tereſt and coſts. ne 


2. © The deviſee of a term of years may main- | 
«tain ejectment to recover the term deviſed, 


but it is neceſſary to ſhew the aſſent of the» 
*« executors to the deviſe.” eh 


As where leſſee for years deviſed his term to young. 
his executor for life, paying 5ol. to J. S. re- Holmes. 
mainder to the leſſors of the plaintiff. The 7 Stra. 70. 
executor died, and his executrix poſſeſſed hier- ; 
ſelf of the term ; om ejectment being brought it 

ee g Was 
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was held, that the executor took the term as 
executor, and ſo that the remainder over to the 
leſſors of the plaintiff was not executed, and 
that ĩt was therefore incumbent on him to prove 
a ſpecial» aſſent thereto, as to a legacy. But 
upon proof of payment of the zal. legacy, 
charged upon the term in the hands of the 
executor, that was held to be ſufficient proof 
of the aſſent, and plaintiff had a verdict. 


00. Lit. (But in the caſe of the deviſe of a freehold, 
24% b. „the deviſee may immediately and without any 
„ poſſeſſion maintain an ejectment, for the 
lands deviſed. For after the teſtator's de. 

© ceaſe the law caſts the freehold on the deviſee, 
and even ſhould the heir enter and die ſeiſed, 
and a defcent be caſt, yet may the deviſee 
enter, and ſo maintain an ejectment; for 


$-otherwiſe he would be without remedy.“' 


Woody, 3d. Conuſee of a ſtatute merchant may bring 
Palmer. ai ejectment, but then he muſt prove a copy 
— of the ſtatute, and the returns of the capias ſi 


Dorcheſter. lacius, the extent © liberate. 

1699 Salk. ' | ' Rand | 

—_— Bull. For though by the return of the extent ap 

Hamme intereſt veſts in the conuſee, yet the actual poſ. 

v. Wood. ſeſſion is under the liberate. And without ſuch 

2. Salk. 563. 1 22 poſſeſſion this action is not maintain - 
able. 84. e 


Dougl.456; 4.1 Tenant by elegit may maintain this action 
ay N. Fi e to be put into poſſeſſion under the elegit.” | 
Sth MI. , 4dt cat: ws 's » 1 Wie 
Bui he ſhould prove the judgment, the elegit 
talen out on it, and the inguiſition and return 
"> "SL | thereon, 


E 7 ECT EN 7. 


thereon, by which the land in qu 
aſſigned to him. And it ſhould appear that the 718. 
elegit had been lawfully executed; for if more Putten v. 
than a moiety has been extended, the execu- 8 
tion is void, and an ejectment cannot be Main- SK g 
tained on it, nor the b e os”: oe 
thy e. . 1 Wo 
But in Ane; ſe a dete the werf Is _ "IT .6x; 
bound to deliver a moiety of each particular dim. 
tenement and farm, but a valued moi ow of the N 2 
whole; for as he is to deliver poſſeſſion by bingdon. 
metes ery bonnds, by ſuch means only can Doug]. 456. 
a rr EXSEUtION be made. 
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f ; * — 
Y mg It; 82 24 
* 


5. If a rent charge be granted to athy one /Jemott v v. 
with a proviſo that if the rent be in arrear that g Covey. 


it ſhall be lawful for thi Erstes Bi ane e  eE 


aſſigns, to enter and hold the lands out of which Sid. 223. 8. 
the rent charge is granted,” till he ſhall be ſatis. ©? + 


fied of the arrears, this ſhall give to the grumer moths 1H 
of ſuch rent charge ſuch an intereſt; that hie 
maintain an ejectment for the lands; for the g 
law does not give to any body an intereſt _ 
out a remedy, and if grantee has a right to hold 
ſuch poſſeſſion, he ought to have t is 2 
by which | It my: be gained.” | 
6. T 58 committee of a hmatic e 1 * 
ejectment in his own name for the lands of the Darſon. 


lunatic, it ſhould be in the name of che lunatic, Hob. W 


Ano 


for the intereſt and eſtate ſtill remain in ay _ — 16 


natic, and the committee is but as bailiff. 


And for another reaſon, that the committee Knipe v. 
of a * cannot make leaſes of the lunatic's Palmer. 
O 2 land, 2 Will. 130. 

oy 


nds Heer Le. Kym. 


. 
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t νν? Aae << IN On en. e 
inf eje 
* N en wot; ity, 1 1 0 Nen 1115 ba 
Nokes/ v. 7. An n ejectment, but 
Windhain, he muſt name e. who may be 
183. 594 anſwerable for che coſts. my 
"ht pa | 1 4 
7H. 4. Cb. 8. Executor may maintain gedment for 
29 95-3 land let to their teſtator for years, if the teſtator 
a8. ;5 ouſted, for by ſtat. 4 Ed. 4. c. 6. an action is 
W gien to executors for goods taken out of their 


— u bo Mor yo poſſeſſion, and the act extends to this 
„ becauſe he term itſelf is recovered. 1 1 


4 Co. 59-8. So if the . e of leſſee for 

pears are ouſted, they may either have a ſpe· 
cial writ on the caſe (F. N. 3. 92. Ke. 97.0 
* elan an ee 


per 1 4 pt if the Spiritual ce grant an adminiſtra 


e  pendemte lite, ſuch My Jane jag may 


$1 


. 4s 


maintain an rin J 
Air elt 
. Bull N. P. g. When. a corporation oogregate bring ej ject· 
78. ment, ſhould give a letter of attorney to 


ſome perſon to enter, and ſeal a leaſe on the 
land, for they cannot enter and demiſe on the 
land as —— . and luck demiſe * 
ba declared en. | 
1:47 5f | 77 | 
ol 4,06 But i it „ doubtſul . this now 1 
I eceſſary; at n S it is % . 
«a verdict : | | 


Patrick v.. + For where in ejectment the plaintiff declared 
Balls. a demiſe by the aldermen and burgeſſes of 


5 4%. q 


CW EW SEES. 
p 
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Bury. But without ſetting out; that the. demiſe 11. Raytr 
was by deed, or under the ſeal of the corporation. 136. 

On a writ of error brou t this was aſſigned 
for error, but it was held to be well enough; 
for this being a fictitious action, the ren | 
wand Dany to be ſet out t . 12 


= So. corporation ſole may vring jeſt 
ment.” 5 8 A ee 

As where the 3 manor be Read v. Mo 
longing to a biſhopric, during the vacancy of A 3 
the ſee, committed a forfeiture by cutting tim- -x,| 1 
ber, the ſucceeding, biſhop was Mewes to main- Oxford,- 


n, Nn 5 Br. 


108. 


Ano. If a copybolder i is 1 by his lord, be Lite. ſ. 77. 
can maintain an ejectment againſt him. For 
though he is called a tenant at will, yet it is 
according to the cuſtom of the manor, and the 
Mes gt cannot be put out nag ory r 
en Hertz iin t Nin 


But in ſuch caſe it ſeems to be 8 chat Anon. 


the copyholder is warranted to make leaſes 5 J. 
either by the cuſtom of the manor, or by li- , 3 


cence of the lord, in wit aſs by wok Heatly burſt, 


have this action. | ro. Elis. 


5 
And even + hou a cuſtom to ending ſuch Spark's 


leaſes, in the caſe, of an ejectment, the copy- cite. 


ks 
holder could maintain this action againſt all G — 


perlone eee eee 02 eee, 


ſeck. 51. 
80 if leſſee of copybalier is ejected by Mebwichv. 


3 ranger he may have thi ation. 65 bi phat er 


-- 


cc So 4 Co. 86.8 


wa —_—_ * 
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So alſo the lord ſhall in this action recover 
the copyhold, where the rb ** 
* committed a forfeiture.” 2 


Peters ex And in ſuch caſe whe the plaintiff 4 
dim. title in the leſſor as lord of the manor, he ought 
— 4 to prove that his leſſor is lord, and the defend- 
ter v Mills, ant (a copyholder, and that he © committed 
Per Tracy, a forfeiture, but the preſentment of the forfei- 
Surry.1707 ture need not be proved, nor the entry, nor the 


107. N. In ""ſeivure of the lord for the forfeiture. 


Boll. Agr A If the ge cuene ic brouglit ajainſt the leſſee 

10 for years of a copyholder (relying on the leaſe 

| as a forfeiture) the plaintiff muſt prove an 

actual admittance of the copyholder, and it 

will not be ſufficient to prove the father ad- 

mitted, and that it deſcended to the defend- 

ant's leſſor as ſon and heir, and that he had 

paid quit rents; for an actual admitrance ſhould 

be proved; for nothing veſts in him before ad- 

. mittance and an actual entry, fo that a leaſe 

made under thoſe circumſtances would be void, 

for 4 copyholder cannot make a leaſe before ad- 
mittance, except to try a title. 


Auncem But if à copyhold is ſrrronderei>es one for 
v. Aun- life, remainder to another in fee, the admir- 
cem. tance of the tenant for life is the admittance of 
1 him in remainder, though he himſelf never 


| was admitted, for ahi in but one eſtate. 


N 


Jurden V. * where a ee 18 . to her free - 
rn "beach after the death of her huſband, ſhe may 


Hutt, 28. maintain an ejectment before admittance, or 
it 3 out of the huſband s eſtate. * 


—- G 


But 


4 


p 
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But in the caſe of a ſurrender, no complete Wilfon.. © | 
title veſts in the ſurrenderee till admittance, for p44 
[till then it remains in the ſurrenderor, and if 
the dies it is ſo much in him that his heir may 
E -1e. tre ky ate (OA 


But if a ſurrender is made, the admittance Holdfaſt ex 
ſhall relate to that time, ſo that ſurrenderee 2 1 
. _- Clapham. 

may recover on a demiſe laid between the time Hill 270. ;. 
ff ſurrender and admittance. ; Ierxm. Rep. 
3d. Of ſerving the Ejectment. | 

„ | | r * 
1. If it is known where the tenant lives, he Savage v. 
ſhould be perſonally ſerved with the ejectment if Dent. 
he does not live on the premiſes for which the * bobs 
ejectment is brought. And therefore in this 
caſe where the attorney for the plaintiff knew 
where the defendant lived, but did not ſerve 
him, it was held to be irregular. © 


5 * 


2 


So the words of ſtatute 4. Geo. 2. c. 28. are 8 C. 
That the leſſor may without any formal de. Bull N. P. 
« mand or re-entry /erve a declaration in eject- 

« ment, or in caſe the ſame cannot be legally 
« ſerved or no tenant be in actual poſſeſſion 
then affix the ſame upon the door of any demi- 
** ſed meſſuage, or incaſe there be no meſſuage, 
„ then upon ſome notorious place on the 
“% lands.“ 1 | . 


* In proceedings therefore under this ſta. 
«© tute, or at common law, the leſſor of the 
«« plaintiff muſt proceed by perſonal ſervice if 
««- poſlible.”? i oP F th rt rehre, 4-3 


Goodright 
ex dim. 
Waddin 
ton v. 
Thruſtout. 
2 Black. 


Rep. 800. 


Anon. 
_ 25 5. 


— 91 


And therefore where the leſſor of the plain. 
tiff in this caſe proceeded, as if the of chi 
was vacant, that is by ſealing a leaſe as on: 
vacant poſſeſſion, delivering A ejectment and 
ſigning judgment, and it appeared that at the 
time, though the leſſee had quitted the houſe 
and removed his goods and family, yet that he 
had left ſome beer] in the cellar, this was held 
to be ſuch a poſſeſſion as to make the proceed. 
| ings which had been as if the poſſeſſion had 
been 1 Irregular, and wy" were ſet aſide, 


2. But of the tenant himſelf cannot be 
found, then ſervice on a wife or ſervant on 
the premiſes ſhall be ſufficient, if on the wife 
It is ſufficient, - but if the ſervice is on the 
ſervant, in that caſe there ſhould be ſome ac. 
os are "ou _ tenant that he received 
it. I 


As where the [irvies was on a Ke and 
the tenant in a letter to the leſſor of the plain. 
tif®s attorney acknowledged the receipt of it 
and begged his interference, to prevent the 
plaincif 's leſſor from proceeding. | 


ge * So in all caſes where the plaintiff can. 


„ not perſonally be ſerved, the court will by 


Knightly 
ex dim. 


Collins. v. 


Dunch. 


2Burr.1106 


rule of court order particular ſervices of the 
46 ejectment to be good ſo as to * a good 
judgment to the plaintiff.” 


As where an affidavit that the tenant in poſ- 
ſeſlion had abſconded, and that a declaration 
in ejectment had been ſerved on a perſon in the 


houſe, 


ms Wy PT £ 
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houſe, and another copy fixed to the premiſes, - -- 
the court thought it ſufficient ſervice, and made 


a rule on the tenant in poſſeſſion to ſhew cauſe 


up ag | 
ector. er M nt e 1611 


CCC 
So where the rule was to ſhew cauſe why Fenn ex 


made upon a woman who called herſelf M. arg af? 


Campbell (then in the houſe) ſhould not be 1181. 
deemed good ſervice and why the leſſors of 
the plaintiff ſhould not be at liberty to enter up 
judgment againſt the caſual ejector. This rule 

was made abſolute on an affidavit, that M.Camp- 


bell was either not at home or denied, but hat ale 


a copy of the rule was affixed to the door, and 
another thrown in at the window. 


So on affidavit that one Hawkins and his Goodright 
wife both kept out of the way, to prevent their ex dim. 
being ſerved with the ejectment perſonally, a N 
rule was made that ſervice on a ſervant in the , eben 
houſe of Hawkins ſhould be ſufficient. 1161. 


In marg. 


80 leaving the ejectment at the | houſe Was Douglas . 


ruled to be ſufficient ſervice, it appearing that — 
the ſervant had refuſed to receive it by order 1 Stra. 755. 
of his maſter. ot om it. rage 
7 014.973 1 N 271 een og 

4. If there are ſeveral tenants of the pre- Bull. N. P. 
«© miſes, there muſt be a declaration in eject- 98 
© ment delivered to each of them.“ 


And theperſon who ſwears to the ſervice of Lill. Pr. 
the ejectment muſt ſwear poſitively that ſuch a Reg: 499 · 


one 


* 
e e e eee eee ee eee 


rr on on tr Cr IEP _ 
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one is tenant in poſſeſſion : That he read the 
indorſement to him, and acquainted him with 
the contents thereof; and upon this affidavit 
the plaintiff moves for judgment 2 the ca. 
ſual ejector, which is granted unleſs the tenant 

enters into the uſual rule to confeſs leaſe, entry 


and ouſter. a 014 


Imith v., But in ſuch caſe, though the title is the 
_— is ſame, the court will not conſolidate the decla. 
And note rations, and make one iſſneof them; for it would 
be making the plaintiff go on againſt all, when 

he — 1 in ſome of them only. 
F. If the declaration in ejectment is deliver. 
ed before the eſſoign day of the iſſuable 
terms the tenant is bound to plead within eight 
days in that term without further notice: But 
if the declaration is not ſerved before the ef. 
ſoign day of the other terms, the party is not 
bound to plead without motion made, and a 

rule obtained in theſe reſpective terms. 


Anon.Salk. And when the declaration was delivered af. 
237. ter the aſſoign day of Michaelmas term. The 
plaintiff let that term paſs without doing any 
thing, and alfo Hilary term, till the laſt day, 
when he moved for a rule to plead, and for 
want of a plea, ſigned judgment: The court 
ſet it aſide, for when the plaintiff lets an 
whole term elapſe, he muſt give a new notice. 


6. By ſtat. 11 Geo. 2. c 19. Thetenant 

© muſt give notice to his landlord of any de- 

«« claration in ejectment ſerved on him, under 
penalty of three years rent.“ 1 

ut 


1 1 Mes aa 


— — breug he ＋. the mort. 8 


gagee to be put into — of che 1 3. Term. 


es, without diſturbing the IR . 


„but only to have — attornment. 


ſtatute only extends: to caſes here the eject . mp 
ment is on a title adverſe to tht of is land. gy 


eee W ee not . notice Doe v. Roe 
to his landlord of the ejectment, and there was ex dim. of 
judgment againſt the caſual ejector, the court ng. <1 
= aſide the judgment, and ordered the tenant 19940. 
all the coſts to the leſſor of the plain 
on the landlord's entering into the uſual 
rakes to try the title: or the landlord may bring Jones v. 
a writ. of error, which will be a ſuperſedeas Edwards. , 
of the proceedings under ſtat. 11 6. 2, and ey 
1 the E ute 


Aber, ſervice ef 'thsejedhibwnt /adiwbitiue. -../- 


7 3 T I. . 


ſhould; incaſe he means to defend the title, r' 


appear and confeſs- leaſe entry and' onſter, 1 
which brings the title only into iſſue, after 
which 1 F N 


155 of the Pleadings on the Part « the 
Nn 5 X "Plaintiff. oe" 


* 1 re el ts the Thin or wht hs 
Action lies. 7 tee yy 


T 


"rſt The W bolt always . ac- 
e cording to the * title, and ſet it out- 


VoL. II. b P 40 48 


* 
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as it is, and ſhew a good and ſubſiſting one 
* in him at the time of the ejectment brought.” 


- Roey.Wil- For where leſſor of the plaintiff had but three 
liamſon. 2 years of a leaſe to come, he made the demiſe 
Lev. 440. in ejectment for five years, and had a ver- 
dict. Judgment was arreſted, for the very 
term declared for is recovered, which here 
would be for a longer time than he was entitled 
to. Sed. Q of this cafe. Vid. poſt. pag. 158, 

| Bedford v. Dendien. WEE 


« nd therefore the demiſe by: the ler of 
_ © the plaintiff muſt always be laid after his ti. 
dc tle has accrued.” 


_— For where the plaintiff declared, © That the 
v. Wake- ſaid J. S. (the leflor of the plaintiff) on the 
field. 1 Sid. 2 1th day of June had demiſed the premiſes 

Au to him, to hold from the ſaid 24th of June, 

der. x Stra. by virtue of which on the day and year laſt 

350. mentioned he had entered. This was held to 

be bad, for, from being excluſive, the leaſe did 

Rot commence till the 25th of June, and ſo 

plaintiff had laid the commencement of his leaſe 

before his title accrued. But it would be good 
in replevin. 


| Baſſetty. But where the ejectment was brought by a 
Baſſett. poſthumous child, and the demiſe laid from the 
16 Dec- death of his father, Lord Hardwicke was of 
>= voy opinion that it was good, and that defendant 
N, P. 205. was eſtopped to ſay, that leſſor of the plaintiff 
| was not born at the time of the demiſe laid, by 
ſtat. 10 and 11H. 3. c. 16. | oy 


* — —— -. =—Y — we 0 13 
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So where the anceſtor of the leſſor of the Roc en dim. 
plaintiff, under whom he derived, died at five Wrangkam 


o'clock in the morning of the firſt of January, 
and the demiſe laid was on that day, it was in- 


fiſted, that as the law admits no fraction of a 


day, that the eſtate for the whole day was in 
the leſſor of the plaintiff's anceſtor, and ſo that 
leſſor himſelf had no title to demiſe at the time 
laid in the declaration; but the objection was 
over- ruled, for the allowance of the fraction of 
a day is a fiction in law, which never does 
wrong. | 


«© But it is not neceſſary to lay any day cer- 
« tain upon which plaintiff entered, it is ſuffi- 
« cient to lay a demiſe, and then ſay in gene- 
« ral that he afterwards entered. For ſo are 
te the precedents.”? | 


And if the term demiſed to the plaintiff is Roe en denn 
expired, or likely to expire, before trial, the Lee v. Kl. 


court will upon motion enlarge the term 
though former practice would not allow it. 


2d. „The declaration ſhould ſtate the eject- 
ment by the defendant, as done, ſubſequent to 


* the date of the ſuppoſed leaſe made to plaintiff 


* by lefſor of the- plaintiff. For otherwiſe the 


{© eje&tment, which is the injuiry complained of, 
% Would precede the time of the accruing of 


- 


© the plaintiff*s title, and ſo there would be 


© no canſe of action. 75 
But though chis is the right and proper 


form of declari 12 yet this being a fictitious 
action, it is not if laid otherw * 
| | caſes 


. ̃ ˙ — ec to — — 


F . 


Merrell v. For tlie plaintiff in his declaration need men- 
Smith. tion n particular V the ouſter, ſo that it ap- 


mY A +. 

cles have occurred in which the ejectment has 
' _ '-  been-haid-prior in point of time to the demiſe, 
nnd yetithe court has held it to be good; that 
| is, where the plaintiff declares on a certain de. 


rejected as ſurpluſage - 


Adams v. As here plaintiff in ejectment laid his leaſe 
Gooſe. - on the 6th of September, 2 Fac. and that de- 
Oro. Jac. fendant, po/tea ſciz, on the fourth of September, 2 
Zac. did ejeft him. Objection being takerr on 
the ground. of the ejectment be ing laid prece- 
dent to the demiſe, the court nevertheleſs held 
the deelaration good, the time laid under the 
.ſciz. being inconſiſtent and repugnant. | 


Swimmer. Zo where plaintiff in ejectment declared on a 
en dim. ru. leaſe, dated 1ſt Feb. 1742, to hold from the. gth 
— of January before, and that afterwards, viz. 
AS. 175. on the 28 of January defendant had ejected 
Bull. N. P. him. It was inſiſted for the defendant, that 
106. tze eje Was laid before the plaintiff's 
| title-under;the-leaſe, which was not made till 
the firſt of February, and 1 85d. y. was quoted. 

But the court held, that the day of the eject- 

ment being laid under a videlicet, was ſurplu- 

ſage, and ſhould be rejected, and that after- 

one ſhonld-relate to the time of making the 

leaſe. Ge een 


Cro. Jac. neg 
ne. Jac pears to be before 


SG 


action brought, — 
the 


! 


the term commenced ; . 
dents a certain day is always Iaie. 


. Theſe are caſes of repugnaney before 2 
<« Ny but a verdi&. will cure almoſt all re- 
© pungnancies, except ſuch as affect the title.” 


As where plaintiff declared on 7 leaſe made N * 
in the thirty third year of the reign of King George dim. | 
the Third, which was an impoſſible Sion: he yy 
ejectment being in the firſt year of that king, Burr. 1169. 
plaintiff had a verdict, and this being moved | 

in arreſt of judgment, the court held it to be 


« But if the fault goes to the title, or is in 
the proceſs, it is not amendable.? '—— 


As where in the declaration delivered to the: Goodtitle 
tenant in poſſeſſion, the ſaid James inſtead of v. Mey 
John was ſaid to enter by virtue of the demiſe. mot. 2 
The court refuſed. to amend it, for they conſi- an e. 
dered it as proceſs. And juſtice Vrigbt cited a 
caſe of Hill. 15 G. 2. where the premiſes were 
laid to lie in Twickenham and Iſleworth, or one of 
them, and the court refuſed to let the.plaintiff 
amend, by ſtriking out the disjunctive words. 


4. The declaration in ejectment ſhould” 
« ſtate a certain quantity, and the nature of the 
and to be recovered; as arable, paſture, c. 


For where the ejectment was for a meſſuage Ed. Savill's: 
and cloſe, containing three acres, and verdict Caſe. 
for the plaintiff, the judgment was arreſted, for Co. 55+ 

it was not ſufficient fo ſtate. the quantity only, 

N P 2 _ without 


— NPG MENT, 


r n nen e ge 
meadow, G . 


- {And ſoit is mot ſuſſicient to ſet out the 
<< nature h ne res mens — 
"ty. 2 547 1 A 
n For vhere the was for a cloſe of 
1 120. meadow, called een Lees, containi 
1. C B. ten acres, more or leſs. It was held to be i 
Tall N. P. for not ſhewing the Rog quantity. 
Knight v. -iAnd: in like manner, where the ejectment 
Symes. was for five cloſes of arable and meadow, 
Salk. 254 called , containing twenty acres in D. 
| Upon not guilty - pleaded, and verdict for the 
plaintiff, the judgment was arreſted, becauſe it 
was not ſhewn how much there was of one and 


how much of the other. 


« For an n uncertainty in theſe reſpects 1 in ths 
declaration is an incurable _ T 


Burbury v. ds where the ejectment v Was s for Theea: meſ. 
Yeomans. ſuages or tenements, the declaration was held 
Sid 293. to be ill, for the uncertainty of whether th 
were meſſuages or tenements. And though in 
Goodright à modern ons the demiſe was ſo laid to be of a 
ex dim. meſſuage or tenement, and the court were well 
Welſh v. jnclined to get over the objection, yet they 
— +, held Ne bound by former deciſions to 
, 4 oy the uncertainty to be incurable. 


Per Tuil- But if the ejectment was for one meſſuage or | 


den Juſt. 


Sid. 293. * tenement, called the Black Swan, it had been 


good, 


3 — to . 


. Lam. A 


E.F'E'C T MENT. ir 
good, for the laſt words fix-it-toa ſufficient de- 
gree of certainty. Tix 4 SAIL SK * „Ar ww J 

ec But plaintiff is not bound to declare for the 
ct eat quantity Which he has aright torecover.” _. 


„For he may declare for any indeterminate - 
ce quantity, and the form now uſed is ſo, viz, . 
« one thouſand acres of paſture, &c. And 
he ſhall recover according to the quantity to 
& which he proves a title.“ | e 


As where plaintiff declared in ejectment for guy v. 
one hundred acres of land, and ſhewed his Rand. 
leaſe in evidence, which was only of forty co: Eliz, 
acres, and it was contended that he had failed 
in his caſe, for there was no ſuch leaſe as that 
on which he had declared: But it was ruled to 
be good for ſo much as was compriſed in the 
* and for the reſidue, that the jury might 
find him not guilty. e 


So if the plaintiff declares for any thing, and à Roll. Ab. 
proves a title to but a moiety, he ſhall only re- 204. 
cover ſo much: as where it was for an houſe, nb aw 
and the proof only went to ſhew that part of it Black man. 
was built on the plaintiff*s land by encroach- 3 Lev. 334. 
ment. He recovered ſo much as was ſo built 


on his lan cg. 


But though plaintiff may thus recover in po ex 
ejectment lefs than he declares: for. Yet if he dim. 
proves a title to more than he has declared for, Burgeſs v. 
yet he ſhall not recover it; for he can recover 1 
no more than he goes for in his declaration. Burr. 326. 


« 80 
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- © Sothoughplaintifdeclaresfor a time longer 
& than he has a right to recover, yet he ſhall re. 
© cover according to what his title really is.“ 


For where plaintiff declared on. a. leaſe for 
ng ord er Ven years from the 25th of March, 1765. 


Carruthers In proof it pared that 7. S. who was ſeiſed 
— in fee, had demiſed the premiſes in queſtion for 


ter Irin, {even years to. O. in 1763, and that he in 1764 
5s G. z. had aſſigned the unexpired reſidue of his term 
Bull. N. P. to Carruthers, ſo that if he recovered in this 
r06. action, under this demiſe, he muſt recover for 
two years longer than he had a title. But per 
Lord Mansfield, if the leſſor of the plaintiff has 

a title tho' but for. a week, he ought to re- 

cover it, for the true queſtion in ejectment is 
who has the poſſeſſory right. And therefore 

in this caſe plaintiff ſhould recover accordingly. 


Burr. 629. 5. « But a very exact deſcription of the na- 
ture of the land is not required, and greater 
% latitude is now admitted than formerly. 

1 Becauſe the leſſor of the plaintiff is to ſhew 
« the lands to the ſheriff, and to take poſſeſſion 

« of them at his peril.” 


Therefore deſcriptions of certain kinds of 
land of local uſe have been held to be good. 


Lord Kil- As where it was for one hundred acres of 


dare v. mountain in Ireland. It was held to be good. 
Fiſher. | 


* 1 So for bog in che ſame kingdom. 
Barns v. 80 for alder carr in Norfolk. 


Peterſon, 
, 8 And in many other inſtances. 


th. In 


1. If the declaration ſtates the demiſe to nt 


© tereſt-in the whole, he cannot: he ſaid to de. 
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32 H. B. it is not ſufficient to delare for all and G 
EVErY kind of tithes in ſuch a pariſh, it ſnould 11 Co. 25. b. 
ſpecify the particular nature and quality, as of Swadling 

hay, wool, Oc. In like manner as in declaring _ 3 : 
for land, it is neceſſary to ſhew the quality, 6rz. 
for the words of the ſtatute are to thateftet. 


© 8o the ejectment ſhould ſtate the demiſe to 
have been made by aged.” 


For where the ejectment was for tithes, not Angel „. 
ſaying by deed, the judgment was reverſed. 5 8 . 5 
; 539 Fl 4 o& by > Ke 370. ; 


2dly. With reſpect to the perſons ubo muy 
maintain this action. i | "0 


«the plaintiff to be of ſeveral leſſors, it muſt © © 
% appear that each had a title fo the uele of 
ce the land or premiſes demiſed, or the decla- 


te tion wilbbe bad. For if one has not an in- 


ect? | 
FRE». | 1 "gt 
1. Therefore where in ejectment the plain- Treport's 
tiff declared on a leaſe made by A. & B. and on Caſe. 
not guilty pleaded, the jury found a ſpecial ver. 6 Co-14 b, 


dict, ht A. was tenant for life of che lands in Bs, 
queſtion, .and B. had the remainuer in fee, and Poph. ''57. 
that A. was living. On :this finding, it was S- F. 
adjudged againſt the plaintiff, for it was not 
the leaſe of 4. and B. but the Jeaſe of A. during 
his life, and the confirmation of B. Aa 


#3 


| Heatherley demife the whole. So that there ſhould be 


— 
2 — —ẽ — 


9. 797: holder may let ſuch leaſes for years. And if 
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Mantle v. 2. Therefore, on the ſame principle, if te. 
nants in common join in a leaſe of their land to 
Cro- Jac. bring an ejectment, it will be bad. For they 
x66, are in by ſeveral titles, and therefore the free. 
Co, Litt. hold is feveral, and conſequently each cannot 


ex dim a diſtin? count on the demiſe of each, or they 


Worthing. 3 ; 20 
dae Watz. may join in a leaſe to a third perſon, and ſuch 


— perſon may make a leaſe to try the title. 


2 Wilſ. 
232.8. P. But joint tenants may join in a leaſe to try the 
—  "-l title in ejectment, for being ſeiſed per my et per K 
Show. 342, 70%, each has a title to the whole, and fo his 
_ v. demiſe of it is good. 
22 8: And for the ſame reaſon co-parceners may 
8. c. join ina leaſe to the plaintiff in ejectment; but 
_ v. the uſual mode is to join in a leaſe to a third 
- perſon, who demiſes to. the - plaintiff; for 
1 demiſe of all the parts is a demiſe of the 
2 Keb. 700. whole. e e 


Wiſcot . 3. Huſband and wife may join in a leafe to 
© br. the plaintiff in ejectment, without ſaying that 
it was by deed, though formerly held tobe ne- 
ceſſary. 4 | | 
4. Where the leffor of the plaintiff claims by 
idge. leaſe under a . he muſt ſhew, that 
* by the cuſtom of the manor, that the copy- 


this be not ſet out in the declaration, and the 
count be general, it ſhall be eſteemed a leaſe 
at common law, which a copyholder cannot 


5. If 


5 8 


„5 2, + . A. | 
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If declares as adminiſtrator he Deere v., 
as 3 that adminiſtration was — 6; 
ranted by he biſhop of ——, withour ſaying. g 


t he was ordinary, or © has the right of grant 
ing adminiſtration. 


2d. Of the Pleadings on the Part of the 
Defendant. | 


1. © The tenant in poſſeſſion muſt apply to 
ce the court to be made defendanr, i in the room 
« of the caſual ejector. This is done by rule 
e of court, on condition of his TO leaſe 
46 Wu; and ouſter.“ i 


But if the defendant does not appear at the Turner v. 
trial and confeſs leaſe entry and ouſter, the Barnaby. 
plaintiff muſt be nonſuited; as he cannot Salk, % | 
prove any of theſe requiſites; and then upon 
return of the poſtea, judgment i is given againſt 
the caſual ejector, and it is indorſed on the 
poſtea that the nonſuit —.— for not confeſſing 
leaſe entry and ouſter. Upon this plaintiff is 
entitled to have his coſts taxed againſt the de- 
fendant, and if they are not Paid, an attachment 
will go. 


N 


If there are ſeveral defendants, and ſome of Claxmore 
them do not appear and confeſs leaſe entry and v. Searle, 
ouſter, a verdict will be taken for them, and 240 Kn. 
then plaintiff ſhall have ju nt againſt - the Eli 
caſual ejector for the lands cri hich theſe de- — ü 


RG: were in pans cos A Nane. ns. 
2+ Where 
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2097: Jen- ve been paſſed by a fine, the confeſſion of leaſe 


: Series Therefore n to 5600 a a * leffor of 


. Dee entry 


- 


3 Burr; 2. Where the ejectment is for lands; which 


Prichard, eitry and ouſter by the tenant is not ſufficient, 
Mich. zo the leſſor of the plaintiff muſt make an act 
G. 3-C-B- entry, and ordering one to deliver a declaration 
x03. in ejectment to the tenant in poſſieſſion will not 


amount to an ry egg may 


16 4 


v. Fark- the plaintiff made an entry, but having brought 


Stra. 1086. his ejectment, he laid the demiſe three months 

before his entry. It was 2 that an actual 
entry being neceſſary to. avoid a ſine, and give 
him title, ande he having laid the demiſe before 
his entry, that he had then no title, and ſo could 
not recover. 

But where leſſor of the plaintiff nds an 
actual entry on the lands in September, 1744, 
and laid his demiſe in ejectment in October of 
the ſane year, though a fine was levied by the 
defendant of theſe lands in Eaſter term, 1745. 
It was adjudged that the entry being precedent 
to the fine that it was ſufficient to enable leſſor 

of the plaintiff to 1. a leaſe —_ the 
A 


$ Burr. « In other caſes the confeſſion of leaſe entry 
189. and ouſter is ſufficient, as if the ejectment is 
brought for a condition loten, it is ſufficient. | 


Little . For where the ejectment was brought by the 
Heaton- leflor _— the leſſee; on a condition of re- 
or non-payment” of rem, proof of an actual 
l was held e para 


So 
7 


NEN] inn 256 


„So where the jeden- by itrmant nr 2 1 
commu againſt anotherproct of an adtuatoniter f LE 
was held to be not neceſſary, and that the con don. 3 Burr. 
feſſion of leaſe, entry and Dae. was ee 1895. 
10 prerent a M ſuit. An 90222 * : 

„bene £550 264! 

But in the caſe of tenants in common if in fact g. C. Bul- 
chene has been no actual ouſter, the defendant ler N. P. 
ought to apply a0 the enen, 'to' Oomph hin 399-4" 
to confeſs, or permit him o do it {{pecially-; 
which the court will do, vhere t as only matter 
of account, and the only ouſter is by pernanc 


of the profits, ee. We gg 0 je Gion of 
A da Dc 095 809 * M bs 
i 3561 2 1 28½0/ J Ait 110 


And che levying a fine by: ane joint-tenaut.i Ferd v. 
not an ouſter en es 1 not 8 Gray. 
MOON 2113 910) 0 
3 the inn ak; the court 0 Bull N. P. 
Goadright v. — Doug. 468, Lord Mam. Edit. 1775. 
Feld Says; that in the: caſe of a ſiue any, is an c. 
actual entry neceſſary 46 be ꝓroved · But the Doupl. 
reporter makes a quære, and that the doctrine 468. as an 
is cont rary to Lard. Mum gffeldis oi dodtrive in kerze 
Burr, 1897, where he mentions; that an actual! 
entry is meceſſary to prevent ihe operation of the 
Vatute of the limitations ; and Hormer v. Fortef- a 
cue in Dom. Prac. üs there given as che autho- | 
1 So that it ſeems an actual entty in be 
waer i of linhatiand in an 10 
nc 3: 241559 * 511 


1 Byilatsgafwrden Gf 16 it is farther 


* 


48 arrlaiway entry ſhall be: ſuſſitient to 

“ avoid a fine levied with proclamations, un- 

V Jeſs the aſtion be commonced within one 

ear Wer- ſuch entry orelaim. And 
Vol. Q «to 


— —— — Ea ͤ——A— : — tn. 
o 
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te: woid the ſtatute of limitations, uhleſs the 


Ul 


| * % 
*,44 


Zi 
Anon. 


F rd n ons 


| © rime.” 5 


And 3s to what Pa be keen eur, 


* 


145 o . * 44 21 2.1 - 


1. That in . OE ine W 


. 42. levied, the leſſor of plaintiff proved that he had 


one to the houſe in queſtion, and: at the gate 
Pig aid to the tenant, that he was heir of the houſe 


and land, and forbad him to * wy more rent 
to the defendant, but that 


not enter. 
ed. the houſe, when he made the demand. 
On which it was agreeed, that the claim at the 


> han gate without ut entering the houſe was inſufficient. 


en it was proved that there was a court be- 


n e, and which belonged to it, and 
hat though wh claim was at the gate, yet that 


it was on the lund, and not in the ſtreet, and 


that was holden to be a good e 1 clear. 


oo 


"Adams. 3 
Stra. 1128. 


19 705  Iy 00 ſupport the che tag, 6.25 


2. . eee eee the 
pes, on behalf of the leſſor of the plain- 
tiff, but without any authority from him at that 
time, cs for him under à will, but the 
teſſor of the plaintiff aſſented to it before the day 
laid in the demiſe 3 the court we b. de of 
opinion that the entry was fufficient to ſi 
the ee , e on the title, the 9355 


be : Ten, A ISP LAB Geo: 2. 0. 199 
where qa oats is ſerved on the 
< tenant, 


> 7 
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— tenant; that the landbrd may by leave of be 
7 make himſelf defendant with the tenant 

in  p0//efſion,\, in. caſe he appears: But in 
« caſt the 2 will not appear, judgment 
4e ſhall be _— the caſual *ejector. 
% But upon the 1 5 's entering into the Bd 


4% common rule, as wo tenant ought to have 


ce: done, the court will order a ſtay of execu. 
« tion upon ſuch Ne. WE; MW or. * FO 
4 Ani rot ' 

Vabex this Harure, ithas been: nnn E 


15 Gi s e dien 


„ 


it. 40 That the landlord has under the ſta- 
« tute a Tight to be made a defendant if he 
« applies, but it i e in n to Nan * 
ac or not. - L n ö 14 174 

05 45 f 455 28 BOAR | +» 

For where the plaintiff moved; that 45 und. Underhill 
lord might be joined as a co. defendant with the y-Durkam, 
tenant in poſſeſſion, the court refuſed the mo- balk. 356, 
tion, on the ground that (ny Ay not 6 
without his s | 

And in another caſe, hides this landed lbia: 
moved to be made a defendant, the plaintiff op. 
poſed it on the ground that tlie landlord was a 
member of parliament. But per Holt, he muſt 
be joined, and we cho Toms 755 to waive 
his ann een 


- 


7 


2. % No one can abs 1 as eee 
<«< under the ſtatute, unleſs he is the actual land. 
od, or one who has been in poſſeſſion. For 
* this might YO? d mes oe 1 


*Y - its ; '7 160 10 Pat 


— 
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ex Pherefore where a how! devifed his eſtate td 
im Leake . 8. and che heir bronght his action of eject. 
ment againft the coming! J. &. (the dbviſte) ap: 

plied to be admitted a defendant; and was e. 


G. 2 C. B. 
3 dee Toy weares nob vagal Lanes 


ones ex; 80 2 mortgagee, who had never been ö in een 
. ſeffion or received the vs. has bot NY 
ward v. to be made a defendant. ; 
. ge- {lata p 7 "EP Fel *} 5 % 
in. 13 in caſes of vacant poſſe ſſion no perſon 
Bull. N. P. clahning title will be let in to defend, but he 
1 Barnes. that can firſt ſeal a leaſe on the premiſes mult 


123. obtain poſſeſſion. 


4 Bat thid rule is not 10 be exnedided karthel 


ti than to prevent mere ſtrangers from deing 
* admitted as defendants.!! 


Doe. & Therefore a parebaſes of a e which 
Am. ſeemed to be x pretended title, and where ne 


ames v. 


ve. Hill. rent had ever been paid, was held to be inad: 


1761. miſſible as a defendant. 


quot. 3 

Pur. 2293 But in this cafe, which was a diſputed title 
ex dim. between the lord by cheat and the heir, nei- 
Fowler v. ther of whom had been in poſſeſſion, the court 
Shamtitle. pefolved, that the title ſhonld be tried, and or- 
hon *. deredthe ejectment to be brought by the lord 
x Black by eſcheat, and that the heir ſhould be admit- 


Rep. ©, ted to fond either alone or with ms tenant 


357. 8 IIS 


Smith en 9 4. Though che defendane confeſſes leaſe'en- 
lor. try and ouſter, yet he may deny that he is in 
Mann. poſſeſſion of the premiſes, for which the 3 1 


to 
ck. 


ap- 
re: 


of: 
ed 


+ @® 3 


premiſes which the plaintiff - make title to, 


gens wart . : 


meſne, not that they are parcel'of the manor. 


cr MOEN - 


tiff and put the plaintiff upon proving it, 1120. 
a aß he ſhall bs non · ſuited. | : m_ N. F. 


And where the landlord has been te as 8. C. 
defendant, the plaintiff muſt prove that the 
defendant or his tenant are in Poſſeſſion of the 
premiſes in queſtion. For the rule is that the 
landlord ſhall defend for the premiſes only, 
whereof his tenants are in 1338 and the 
party does not admit himſelf landlord of any 


ut to ſuch only as were * Wen of his te· 


9 


But je has been faid that If ele ie bas dd Des . 
defendant as tenant in poſſeſſion, that the _— 
plaintiff need not prove him in poſſeſſion, be- M. 30. O. 4 


cauſe if he was not why did he enter into the at Sictiogs. 
rape? Bull. N. P. 
cb g 1 04 WEE, 110. 

5580 it is ſaid in this a chit Where: the Fenwick's 
huſband is leſſor of the plaintiff,” that the wife _ 4 
may be made a defendant in ejeQment. - As 575 
where the plaintiff's title was by a pretended 
intermarriage „which was controverted. 


2dly. I ſhall now conſider more particularly 
certain Pune 1255 are good in this Action, 


It, © Th t the lands for which the eject- Alden's. 
ment is byought are ancient demeſne, ts a Caſe. 
good plea in abatement.” _ | - og. a. 


But the ple muſt ſtare, that the lands are Barker ” 


held of ſuth' a manor, which is ancient de- Wiek. 
Sul, 6 


6 For 
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For though the manor is ancient demeine, 
the manor and the demeſnes of the manor = 
impleadable in the king's courts and at com- 
mon law and not in the lord's courts, for that 
would -: be. to make the lord , judge. in his 
gun cauſe.” But lands held ef a manor, E 
is ancient demeſne, are impleadable in 
court of ancient demeſne, and ery" only 
. N. 7 eee ee Fi 


Brittle v. " Thenolora: if the lands are .copyhold and an 

Dade. ancient demeſne, the ejectment for them muſt 

Salk. 186. be tried at common law z for copyhold lands 

Fe be b of a OY but 1 be e 
e e gt! 


. So the plea mould dare che manor to be 
ancient demeſne.”* 


Doe... For Where in this caſe the affidavit on 

* de which the plea was grounded only ſtated, 

aBucr-a046 That thelands ſtated in the declaration were 
ancient demeſne, and held of the manor 
of - Godmanchefter,?? without ſaying that 3 
manor was ancient demeſne, it was adjudge 
to be bad and inſufficient. For this ” 
being to ouſt the courts above of furifdic- 
tion, it can only be done by ſhewing another 
which has, and that is by ſtating the manor 
to be ancient demeſne. Beſides the eſtate of 
the leſſor of the plaintiff ſnould appear, for if 
he has only a term, he cannot ſue in the courts 
of ancient demeſne. 


Hatch v. But this being a dilatory plea to the juriſdic- 
Cannon. tion of the court muſt always be verified by af- 
3 Wi: S. fdavit. 2. If 
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2. If the plaintiff after iſſue and before trial Moor. v. 
enters into part of tht lands in diſpute, the de- N 
fendant may at the aſſizes plead this as a plea * 
puis darreign continuance, in bar of plaintiffs 's 

action: But it is at che diſcretion of the judges 


if chey will admit it; but if they do, it ſtops the 
trial, and the plaintiff is not to reply to it at ww 


the aſſizes, but the judge is to return it as a par- 


cel of the record of Nsſi Prius. 
3. Accord and ſatisfaction is a good plea in HenryPey- 
ejectment. ; | toes Caſe. 


lis * , > $1 . 7 MS $a. | - Co. 97.b. 
Ay We (2p? PLS OF bg 1H 747 32 9 
For ejectment ſuppoſes a treſpaſs, and they grownl. 


are ſo interwoven, that they cannot be ſevered, 128. 8. C. 


and in all actions which ſuppoſe a wrong ui et 
armis, and where a capias and exigent lay, ac- 
cord is a good plea. 


4. General eſtates in fee ſimple may be ge- Ce. Lim, 
nerally pleaded, but the commencement of 303. b. 
eſtates tail, and other particular eſtates, ought 
to be ſhewn, unleſs where alledged only by 
way of inducement... So the life of tenant in 
tail or for life ought to be averred. 


As where to treſpaſs for ſpoiling plaintiff's John's v. 
graſs, defendant juſtified, and derived his title Whitley. 

under one Knight, who was lawfully entitled 10 - = 65 
the remainder of a term for ninety-nine years, Dali. 5 


without ſaying any thing more or how derived Salk. 563. | 


out of the fee: The plea on ſpecial demurrer P. 
was held to be bad. 2 


So no one can in pleading make title to a Shepherd's 
copyhold, unleſs he ſhews a grant thereof, it Caſe, 
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oO EJECTMENT. 
Cro. car. is not ſufficient to ſay © that ſuch a' one was 
137. ſeiſed in fee or in tail, ab. ee 


Anon, Note, If judgment in HE b be ef ned in 8 

Salk. 516. a country cauſe for want of a plea, but no 
| £234 poſſeſſion delivered, a judge at his chambers, 
% at any time before the aſſizes, may compel the 
| plaintiff to aceept of a plea, but if poſſeſſion has 
been were he is without remedy. | 


of this Evidence. 


0 5 As in this action each party clalins a title to 
j | the lands, 1 ſhall anner 


7 he Evidence fir the Plaintiff and 2 
together. 


| 1. © In ejectment the plaindiff muſt recover 
} +. by the 1 gr of his own title, not by the 
Br ! 41:08 weiknefs of his adverſary's, for whom poſ- 
1 | « ſeſſion is a good title. The plaintiff muſt 
| « therefore always ſhew a good and ſu aint] 
« title in himſelf, or he cannot recover.” 


2 en Therefore Wee in an ejectment under two 
—_ I foveral demiſes, a - witneſs for the plaintiff 
Urry v. * proved that one of the leſſors of the plaintiff had 
| Harvey. aſſigned all his intereſt in the premiſes to the 
j 4 Burr. other by a deed then in court, but the plaintiff 
| 20 refuſed to produce this deed, upon which a non- 
| | . ſuit took place ; for by this evidence all title was 
| taken away from one of the leſſors of the plain- 
[4 tiff, and there was no proof of the conveyance 
he — the Other, and ſo no ne of any title in 
E im. ü . . 
| | 9 * g | LL So 


14 
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% So. that it will be ſuſſieient ſor the de. Bull. N. P. 
« fendant-in; ejectment to prove a title | out! of 99 
4 the leffor of the plaintiff, though he can prove 

4% ho title in himſelf; but if he proves one out 
(«of the leſſer oi the plaintiff, it muſt be a good 


; 
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As if defendant was to produce an old leaſe ibid. 
of one thouſand years to another of the lands 
in queſtion, that alone would not be ſufficient, 
unleſs. lie proved poſſeſſion under ſuch leaſe, Ante. 
within twenty years, for that time is of itſelff 
a title to dæfon datt... hed; $I 
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So if defendant produces an old mortgs 5 

deed, whereon intereſt has not been paid, — — 

mortgagee entered, againſt the title of the leſſor 8 Ann. in 

of the plaintiff, Who claims under the mort. Kent. 
agor, this will not be ſufficient to defeat the 2-7 Holt. 

Or of the plaintiff, . becauſe that na intereſt 110. a 

appearing to be paid, the court will. preſume 

that the mortgage was ſatisfied : But if the de- 

ſendant can prove payment of intereſt upon 

ſuch mortgage after the time of redempiion, 

aud within twenty years, it will be ſuſſicient to 

non-ſuit the plaintiff. f 


80 where the defendant. produced a mort- f. mer 4 
age deed for years of the anceſtor of the dim. | 
eſſor of the plaintiff, upon which was this in- Earl v. Ro- 
dorſement, ** Received from Mrs. M. O. 500 l. Feen 26. 
on the within written mortgage; and I do Bull. N. N | 
hereby releaſe to the ſaid M. O. and dif- 110. 8. C. 
aharge the mor d prenuſes of the ſadd 
term of five h years. — On a caſe re- 
ſerved, the court were of opinion, * 

; ele - 


172 er N 


\ "| theſe words amounted to a furrender. adh, 

That ſuch ſurrender might be by note in writ- 

e the ſtature of frauds ; and, 3dly, 

ſuch note in writing was not required to 

d. The courts therefore held, that 

5 * defendant ſhewed no ſubſiſting title againſt 

1 - the leſſor of the plaintiff under this Good, and 
_ the plainc Wen recovered... #11 


* '/ eee þ leder of che plainciff in ged. 

.. 54. $ ment E good and ſubſiſting title 

Buller N. P. 4c in himſelf, yet * et of Lade, bart. v. 

. « Holford, Pajb. 3 Geo. 3. B. R. Lord Mans. 

4 field declared, "oy he and many of the 

s judges had reſolved never to ſuffer a plaintiff 

in ejectment to be -non-ſuited,. by a, term 

- *- © ſtanding out in his own truſtee ; or by the ſet- 

| Le ting up! of ſatisfied term by the mortgagee a. 

i 1 Mat $6 gainſt the mortgagor, but that he would direct 

1 1 —— jury to een it Tok s Wes een 
5 6 Renee!” * | f 


” MK 2 = =. 
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1 ww; And where —* matters are ee 
q < to give a compleat title, re nit prove 
4 | « all thoſe requiſites. e 


4 ien 5111 ; 204 
Harris v. Therefore where in an ej ent Pa 
Stroud. a rectory, and plaintiff proved hs taking of the 
| Latch. 62. z3zhes only, but not an FAD into * en he 
| was non-ſuited. 


| For if. an ejectment is brought 1 a e 

4 88. che plaintiff ought to prove r his leſſor was 
|. x Sid. 220. admitted, initured, and in and had read 
3 | andſu ns the thirty. nine articles, and had de- 
| his aſſent and conſenttoall things contained 
| in 


KR ROY 


the non-ſuir aſide, 
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is the hook of Common Prayer. But he need 
not prove a title in his. patrun · fr inſtitution 
and induction on the preſentation of a ſtranger 
is ſufficient to bar him, ho has a right inject- 
ment, and put the rightful patrqn to his quare 
impedit-., Aon Ale of En able ey 2 


Arts n 11 Iran een en nie 


So he muſt alſo VEGA froſeritarios) and OY Heath v. 
tution alone is not ſufficient evidence of preſen- 1 ban 
tation, though it was recited in the letters of 4 8 — 
preſentation, eſpecially if RG and rarely, | 
on has not followed. | 


. I: 
; k ? 51 


— 


— 
140 


f But quere; if! doof ol a qi preſentation Bull, N. P, 
would not be ſufficient ? | 05. 


4 . 3 * % 43 — 


fi , $ > 


ire ee Wien the plaintif derived-undbr : EX 


* 
* 


e 


an old leaſe for one thouſand years, made the ctngn 
of Elia. he produced eee leaſe, and pro- 
ved poſſeſſion in himſelf, and thoſe under whom pert 
he claimed ſince 6th. of Ann. and proved one 
menſe aſſignment: in the 16th Jac. 1. The Earl x 
plaintiff was —— at the trial for want of din r 
proving all the 3 but the court ſet Balz, wi 

olding that the menſe--af- 2 Blackſt. 

ſignments ſhould be preſumed. ales fo OY a Rep. 1228, 


rei 

2. 00 This being an an. ation . 19585 

part of the abe muſt be , ary 
For where plaintiff declared in ed for Body v. 

an houſe in Peter” s./treet and Hand Cheap, Smith, x 

and defendant proved, that the houſe'was in ** att k 

the Ward of re and chat no part of ; 
WY, Pet) 1 Helen. 160; 401 


910117 


J ECCTEN T. 


Peter ve was in e Mard Ward of : mn 

. rc 60540 jo 

5 << But if ele a lub of « 

c certain date, — 2 eſta. 

« bliſh that leaſe as declared on, yet if he 

« proves a good and ſubſiſting * 1 1 time 

A 6 le ſhall be Tuffcient,”” 1; Ms 3 | 
N 8 31 ko 93 br 7% in ine 2071 1 e > £21)? 

Force v. As where the declaration was of a Waſe wat 

Folter, 4 - the'u.th of January, 30 of Eliz-and the evidence 

% was a leaſe ſealed the ce 13th of the ſame year, the 

evidence was held to be good, for if it wasa lcaſe 

1 A. liut eee es n re 

SRO WIDOT 24 251 

3. „ Leaſes at will exiſt now only notional. 

Per Lord 7 „and now all leaſes are dee med to be from 

Mansfield. 4 year to year, and cannet be determined with; 

oak out reaſonable noticr, which may” be done 

; 40 _ pre” 55 * 7 5 T 

Wee ; 10 * 2 


135 Al leaſes lor e aiins: e 0 


ve be eie leaſes at will, and it is the reſervation of an 


mo LV ' annual rent that turns chem into leaſes from 
Rep. 155 year to year. It is poſſible that ciroumſtances 
may make them for a longer time, as 

where the crap (liquorice or madder for ex- 

ample) does not-come to perfection for leſs than 

xwo years; and perhaps the matüre of the 


. and courſe of OY YT. deſerve to 
conſidered. | Soy 
* bol N t bag ab iini i: Ot 78 7. 


+... + Bat Wort a e is proved to exiſt 
_ ' white the lands lie, that where any part of the 
vi pv lantts are open fie lult, that that ſhall give the te- 


Black. Rep. * to hold for three years, yet where 
1671. there 


70D -- 


4. As to the time of the notite it is ſettled that 


months, ſo that the notice muſt be to quit at eff 
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chere is an indeterminate taking, this cuſtom 
ſhall not controul it. The rule now laid down 
for ſuch an indeterminate demife, is always a 
taking from year to year, and the cuſtom is 
unreafonable, for ſo by the tenants having one 
acre of common field, he might determine the 
tenure of one hundred acres held in ſeveralty. 


Wherever therefore the landlord brings eject. Parker ex 
ment for lands ſo demiſed at will, he muſt prove dim. | 
« That half a year's previous notice was given to 3 
the tenant to quit, or to his executor, in caſe 3 Will. 25. 
of his death, or the plaintiff ſhall be non- 


ſuited at the trial. 5 

<« And the leſſor cannot determine his will 
at any time, but muſt determine it at the 
% end of the year.“ 


For the ſix months notice to quit muſt be Right 62 
given at the end and expiration of the firſt ſix dim. 


the end of the year. | © Paſch, 26 
F G. 3. B. R. 
3+ As to the form of the notice this caſe Term. Rep. 
occurred. 139. ö 


The notice ſerved on the tenant was in Dee ex 
writing, and in the following words, I deſire 2 __ 
ou to quit poſſeſſion on :Lady-day next, or . 

[ ſhall in upon double rent.” It, Was inſiſted Dougl 167 | 
hat this was not a good: notice, as not being 

poſitive, but leaving an option in the tenant 

to pay the double rent. But the court held it 

to be ſufficiently poſitive, and that the latter 
VoL 1b N words 


words only were added by way of threat of the 
conſequence of holding over the poſſeſſion; 
but that had the words been © or el/e I ſhall 
inſiſt on double rent,” there the tenant would 
have had an option, and the notice not have 
been ſufficient. l TEES 


But where the tenant has attorned to ſome 
other perſon, or done ſome other act, diſclaim. 


© ing to hold as tenant to the landlord, in ſuch 
caſh no notice is neceſſar 7x. 97 


4 It often happens that after a notice to 


6 quit, has been regularly ſerved on the tenant, 
& that the landlord does ſome act which a. 
©. mounts to a waiver" of this notice.“ 


As to which it has been ſettled, 


4 | 
- 
- 
— | * 5 


Doe ex That where leſſor of the plaintiff ſerved a 

dim. Che- regular notice on the defendent to quit at 

— Bat- ichaelmas, and defendant not quitting accord- 

4. ingly, he brought his ejectment, and Iaid the 

demiſe. to the plaintiff on the zoth of Septem- 

ber. Leſſor afterwards, before the trial which 

was in Hillary term following, accepted the rent 

due from Michaelmas to Chriſtmas ; this it was 

inſiſted being ſubſequent to the time when de- 

fendant had notice to quit, was a waiver of the 

notice, but the court were of opinion that it did 

not of itſelf amount to a waiver, but was pro- 

per evidence to be left'to the Jury, qud' animo it 

was done. As it might be a waiver only of the 

1 double rent, to which leſſor was entitled; or 

| | he might have taken it under the terms, that 

1 it ſhould not be a waiver of the notice, 50 | 

I | | IS SHIT 11-31 

- | * 7 -L 10 


againſt his tenant on 4 proviſo for a re- entry for Minſhall. 


$f 


"EJECTMENT._ "7 
But where the ejectment was by a landlord 1 — 4 T 


a for feiture' ; it was held by the whole court, that Paſch. 330. 
the leſſor's bringing covenant for half a year's 2 B. N. 
rent ſubſequent to the time of the demiſe laid in _ N. F. 
the declaration of ejectment, was a waiver of . 

the right of entry for the forfeiture, and an 
acknowledgment that the covenant then ſub- 

ſiſted. For had the leaſe been at an end it 

could not ſupport an action of covenant. And 

courts at law always lean againſt forfeitures. 


And on the ſame ground, where the eject. Per Atom 
ment has been on ſtat. 4 Geo. 2. c. 28 for Juſt. 
non-payment of rent, acceptance 6f rent after . 247. 
the time of the demiſe laid, has been held tobe 
a waiver of the right of recovery. For it is a 
penalty, and by accepting the rent the party 
watves the penalty. | | 


4. Where leaſes for life or years are void 
* or voidable, poſſeſſion is recovered of the 
“lands demiſed by this action, but it often oc- 
« curs in evidence that the leſſor may have 
&« barred his right of entry and of recovery of the 
lands by ſome act.“ | 55 


I ſhall therefore conſider the Caſes that have 
occurred on this Head. | 


4ſt. Where a leaſe is abſolutely void, no- Co. Lit. 
* thing implied ſhall amount to a confirmation 215. b. 
of it, ora waiver of the right of recovering 

the poſſeſſion from the tenant, who derives 

* his title under it.“ WAIT 


As 


4 
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Doc er dim. As where tenant for life made a greater leaſe 
Bun ler, than he could lawfully make, which of courſe 
Dougl. 50, Was void, though he in remainder accepted the 
rent, after the death of the tenant for life, it 
was held not to confirm the leaſe, which was 


Goodright So where Jane Lady Bulkley, being tenant 
ex dim. for life, ox oy AB ab in tail to her ſons, 
and daughters ſucceſſively, with power to make 
* leaſes for twenty-one years in — — A but 
in notis. not in reverſion, intermarried with Edward 
Williams, who without her concurrence made 
a leaſe to defendant for ninety-nine years de. 
terminable on three lives. Edward Willia 
died having received the rent during his life, 
After his Path lady Bulkley received the rents, 
and granted receipts. She died, by which 
Jane her eldeſt daughter became tenant in 
1 tail, and ſuffered a recovery, having received 
1 the rent till her marriage with the leſſor of the 
| plaintiff, who alſo received the rents for ſome 
14 Jenkins ex time after the marriage, and the counterpart of 
| Tue , the leaſe was found in his poſſeſſion, and not. 
1 Church, withſtanding thoſe ſeveral acceptances of rent, 
[i Cowp. 482 the leaſe was adjudged to be void ; for bein 
8. P. void at its creation, nothing ſubſequent could 
eſtabliſh it. | | 


£ However where leſſee has entered under a 
6 leaſe for life or years, which turns out after- 
% wards to be void, it ſhould ſeem that his 
| « entry having been lawful, he ſhall be deemed 
S « a tenant at will, and ſhall be proceeded 
(© againſt accordingly, particularly where there 
«© has been a receipt of rent.” I find no ex- 
preſs 


the lefſor has notice, as if the right of re- entry 
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reſs authority for this: But it has been laid PDrer 173 in 
— that if 4. be ſeiſed in fee, and a ſtranger 1 RI Ab. 
enters by virtue of a leaſe for years which is 66, _ 
void, and pays rent to 4. A. can never pro- Bull. N. P. 
ceed againſt him as a diſſeiſor, for the accept- 96. 
tance of rent is an allowance of the leaſe he 
claims, and conſequently the entry by virtue of 
it is made rightful. _ | | 


2. © Where the leaſe is voidable, there ſome 
&« act is required by the party who has a right, 
ce to ſhew' that he has taken advantage of his 0%, Lite- 
« right. And as to what ſhall be deemed ſuch an. 
« act, and what a waiver of his right, it has 
6 been decided,“ 


1. Theleaſe in queſtion was with a condition Pennant's: 
that if the leſſee ſhould grant alien or aſſign the caſe. 
premiſes without the aſſent of leſſor, that then 3 Oo. 644: 
the leſſor might re-enter: Leſſee aſſigned part, 
and leſſor accepted rent after the afſignment, but 
it did not appear that he had notice of the 
aſſignment at the time. Upon this it was re- 
ſolved, 1ſt. That notice of the aſſignment was 
material and traverſable, for the aſſignment 
might be made ſo near the day of payment of 
the rent, and ſo-ſecretly, that leſſor could not 
have knowledge of it, and ſo leſſee would have 
advantage. of his own fraud. 2dly. But ubere 


"Ol * 


be for non- payment of rent, which he muſt kun] ]) 
there the acceptance of rent before an entry 
waives the right of entry. So if he diſtreins 
for it, it waives the right of entry, for by 
diſtreining, he affirms the rent to have conti 
LS | 1 $468 4 . * 


nuance. 
| X 2. | % And; 
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Goodright | 


ex dim, 

Walter v. 
Davids. 
Cowp. 803. 


1 


\ 


a 


Per Lord 
Mansfield. 
Cowp. 483. 


Pennant's 
Caſe. 


EJjECTMENT, 


& And it is ſo in all caſes, where leſſor ac. 
& cepts rent after notice of a condition broken, 
* which is to give him a right of entry.“ 


For where in a leaſe to defendant from the 
leſſor of the plaintiff, defendant, covenanted 
« uot to aſſign or under- let without licence from 
the leſſor, under hand and ſeal firſt had and 
obtained.” Defendant did under-let ſeveral 
parts of the land, but it being proved that ſuch 
under- letting was well known to the leſſor of 
the plaintiff, and that he had accepted rent 
afterwards, it was adjudged to be clearly a 
waiver of his right of entry, and defendant had 
judgment. 15 


So that where the leaſe is merely voidable the 
acceptance of rent alone, wnaccompanied with 
other circumſtances, is not a confirmation. To 
make it ſo, it muſt be done with the knowledge 
of the title at the time; or where the remainder man 
ies by, and ſuffers the tenant to lay out his money 
in improvementsin confidence of continuing tenant. 


2+ gut a difference is to be obſerved on the 
© operations of the ſame words when applied 
« toleaſes for life or for years.” 


Ia condition is annaxai.to a leaſe for | years, 
d that incaſe of a breach that then the leaſe 


3 Co. 64 & ſhall be void, in ſuch caſe, no acceptance of rent 


* 


after a breach of the condition ſhall make the 
leaſe good, for it is void. But in the caſe of 


a leaſe for life, with a like condition, and to be 


void on the breach of it, acceptance of rent after 
the condition broken, ſhall waive the forfeiture, 


for 
— . 
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for an eſtate of freehold cannot be avoided 
without an entry. 


3. But how far this muſt be an actual en- 
ce try on the lands, ſeems not to be ſettled.“ 


In this caſe it is decided, that where an eject- Little v. 
ment is brought by the leſſor againſt the leſſee ue 
on a condition of re-entry for non- payment of 359: 
rent, proof of an actual entry and ouſter is not 
neceſſary. But Salkeld makes a quære, if an 
actual entry is not neceſſary where it is requi- 
ſite to compleat the title of the leſſor of the plain- 
tiff. For by the rule, the entry of the nominal 
plaintiff only is confeſſed ; it confeſles the leaſe, 
but does not admit leſſor of the plaintiff's right 
to make it. Eon hs 


5th. In this action titles to lands ariſing un- 
der Wills are tried. | 


Theſe for the moſt part are caſes brought by 
the heir at law againſt the deviſee or againſt the 
perſon who claims to be heir at law, on the 
ground of baſtardy : Or by a deviſee claiming 
an eſtate under a will. | 


But it is previouſly to be obſerved that Roe ex 
where a perſon brings an ejectment as heir at Thorne _ 
law, he muſt make out a regular pedigree from Loyd. 


the anceſtor under whom he claims; mere re- 2 Black. 


port of relationſhip, or ſuppoſition are not ſuf. Rep. 3999+ 


ficient. For if ſuch evidence ſhould be admit- 

tted, the eſtate might be carried contrary to 

the rules of deſcent, as to the paternal inſtead 

of the maternal line for example. - | 
| n 


1 « 
* w > "4 
* 


EFECTMENAT: 
In ejectments againſt deviſees, or their heifs, 


hy matter turns on the due - execution of the 
will, on the teſtator's capability to „ or 


on the a; 1 2 of 158 I 1 


Al OP ” *, 5 


. 45 to the due Execution oy the wall 


It i is en by the taturs of frauds, 29th 


Car. 2. c. 3. That all deviſes of lands or te- 


© nements; deviſeable either by common law 
& or acute, ſhall-be'in writing, and ſigned by 
the party deviſing the ſame, or by ſome 
* other perſon in his preſence, and by his ex- 
© preſs directions, and ſhall be atteſted by 

« three or four credible witneſſes, and ſub- 


* ſcribed by them in the preſence of. the devi- 


- © for, otherwiſe _ will e oid, and of | 


«© none effect. TD n 
ä 1 TH 1 wy Ans 


een eee ee eee 


1ſt, To what eſtates it extends. 2. What ſhall 


| tion. 


* . 
ov * 


Tuffaell . 
Page. 

2 Atk. 37. 
Attorney 

Gen. v. 


be a ſufficient ſigning: by the teſtator, and 
by the witneſſes. 3. Who are credible and 
ſufficient witneſſes within the ſtatute. - 4. Of 
the effect and prodf by them of the execu- 


5 . 


And my 7 0 what 22 i extends. 
| I. The 6 in \ the Goats only aids to 


ſuch eſtates as paſs by the ſtatute of wills, 34 


& 35 H. 8. c. 5. That is only to eſtates of in- 
heritance. Therefore, where the teſtator deviſed 


his copyhold eſtate by will, but the will was not 


apa by oy witneſſes, it was an to be ſuf- 
ficient 


- 
© in. ban. 


hes td e tudes d a0 ov» > - 
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1 to naſs that eſtate, for that the ature of Ros ax, 
. frauds did mot extend u0 it. 1 0k 4 e 
Heyhoe. 8 

2. 80 this Nature does not Probe to — — Black. Rep. 
of terms of years ; for they would go to execu- 2114 8. P. 
tors, and the ſtatute never meant to take any . A 
thing out of their hands. And in this caſe whit- 
where mortgagee under a long term of years church. x 

chaſed the inheritance, and deviſed it from Stra · 619. 
his: heir at law, but the will was not duly 206 R 
atteſted ; his having a term in the ſame lands, 
which did not require ſuch atteſtation, was held 
not to take the will out of the ſtatute, but that 
it was void under it. 


w . 
CO 1 


22 Where a power is given to appoint os uſes Wagſtaffe 
truſts of lands given to truſtees, a will ap- 3 5 
pointing thoſe uſes and truſts, muſt be exe- Was. 258. 
cuted with the ſame ſolemnities of three wit - | 
neſſes, &c. under the ſtatute of frauds, as if the 

lands themſelves were deviſed. For if allowed 

to be deviſed in a different manner from land, 

the ſtatute would be nugatory, and though the 


power of appointing is by other writing of the 1 P. W. 
nature of a will, it is the ſame. 741. 


* So though the wlll is executed; ing foreign Coppin v. 

country, yet if it is to operate (o deviſe N in * 

England, it 7928 be executed by three wit- 292. | 
neſſes. | 

| 2. . What Pr be a ane. ferns by th 

Teber, and what by the W 


„ 


4 
* 


164 bh 5-20 e 3 20 


Smithy. the teſtator owns to the witneſſes that it is his 
ee, name which is ſubſcribed to the will, and that 
* * way gere their names in his preſence. 


Wo 


3 


| Per Lord 9 1 Is not nate that the. witaelſe; 
2 te ſhould atteſt in the preſence of each other; 
- 3 1% or that the teſtator ſhould declare the in: 
Peate v. © ſtrument executed to be his will; or that the 
Ougly. „ witneſſes Thould atteſt every page, or ſheet, 
Com. 197, « gr folio of it; or that they ſhould know the 
„ contents of it; or that each ſheet, folio, 
or page, mould be particularly ſhe wn to 
Fe them. n 


a reer 8. 


3233 K And chaveſhre where Sir Thomas as Chitty m. PHP 
uz. 3 Burr. his Will, conſiſting of two ſheets of paper, all in 
1773. his own hand-writing, and ſigned his name to 
each, and alſo made a codicit on a ſingle ſheet, 
| which he ſigned. He called in a perſon, ſhewed 
| him the will in the two ſheets and the codicil, 
| - and ſaid it was his will, and ſigne i by him, and 
| deſired him to atteſt them, which he did. Two 
| other perſons were then called i in ; to them he 
ſhewed the laf# ſheet of his will and the codicil, 
which he ſealed before them, and they atteſted 
them, but theſe witneſſes never ſaw the firſt 
fheet of the will, it was not produced to them, nor 
did any paper then lie on the table. But after the 
teltato!”s death both the ſheets were found in 
the teſtator's bureau, wrapped up together with 
the codicil. The court were of opinion, that 
| | if the firſt ſheet was in the room when the two 
laſt witneſſes ſigned, that the will was well exe- 
cuted, and that it was proper matter to be left 
| to 2 jury, whether in fact it was ſo or not, 
1 ey _— there ſeemed circumſtances 5 in 
| tne 


ke ww Aa 89vp A ts Wd mM wn * 
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eee eee, N 15 
ae ip e PLANS 1 


So where teſtator wrote a. will in which he Carleton 
deviſed a freehold eſtate, and ſigned it but no 8 
witneſs then atteſted: Two years after he ad- Griffin. 
ded a codicil on the ſame ſheet of paper, diſpoſing 1 Burr. 
of ſome perſonal property; and this was ſub- 549: 
ſcribed by three witneſſes. It was determined 
that this ſigning had reference to the firſt deviſe, 
and that 1 ahold was to be conſidered as one 
will atteſted 1 nen _ at . 
ent times. 18 


. © Tt is not neceſſary that the van 
© neſſes ſhould be all preſent in, rnd at the 
4 time that the teſtater executes als will.” 711 


For ene it was found by a ſpecial verdia Jones 1 v. 
in ejectment, that the teſtator ſigned and exe- 8 in B. 
cuted his will in December 1735, in the pre- > 1 not. 
ſence of tuo witneſſes, who atteſted the ſame 2 Atk. 176. 
in his preſence, and that afterwards in the year 
1739, that he went over his name with a pen 
in-the preſence of another witneſs, who atteſted 
it at teſtator's requeſt, Lee, C. J. and the __ 
court were of opinion, that the will was well ; 
executed, and that it was not required by the 
ſtatute of frauds, that the W my all be, 
e at fig ſame time. 289 ee] Kt 


* 


4. "ON But where the zelten is is witneſ. 
« ſes at different times, the teſtator muſt do 
« ſome act 0 th execution, or acknowledge the 

4 nature . be name in thy preſence of each * 


N . 
3% J Ft tt * A - 5 
, For. 
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Gryle v. [Foy where the teftairix; executed her will, in 


Gryle- the preſence of two witneſſes, and afterwards 
176 in the preſence of a third, ſaid, this is my will, 


_ that the name ſubſcribed was her hand-writing 

or put her ſeal on it, Lord Hardwicke was in- 
cllined to think that his was not a ſufficient ex- 
25 ns, of the e teſtatrix ander the 
tute. 8 


is eee ee eee 
60 £ parately, it muſt be the ſame will or inſtru. 

0 « ment which they atteſt, for their atteſtations 
& to different papers ſhall not be put 1 
ſo as to make a good atteftation.'? | 


Lezv. | For where teſtator made his will in ring 
1 55 ſubſcribed by two witneſſes, and deviſed all his 
Show. 39, lands to /. R. and afterwards made a codicil, 
* 6 in which the will was recited, and this was alſo 
atteſted by two witneſles, one of which had 
been a witneſs to the will, but the other was a 
new one: The queſtion was, if this was a ſuf- 
ficient atteſtation by three. witne//es under the 


ſtatute. And the court held that it was not. 


Attorn. 80 en teſtator had made His will, but not 
nah witneſſed, and afterwards made 2 codicil, which 
Gilb. Eg. he expreſſed to be codici! to. his. laſt will, this 
Rep. 35. was executed by three witneſſes ; ; it was held 


not to be a ſufficient atteſtation of the will, it 


ee 


not app: e to have been profuced when = 


OTE Was ned. e e ae by 
.Seith v. 2 It was ane an pinion *. ſeal 
Evans. will by a teſtator was a ſufficient ſigning wit in 


8 NW (W N v. Warnford, 2 Stra. 


13 
; | 764. 


and deſired he would atteſt i it; but did not ſay | 


2 


L 


89380 W 43 »- 
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764.) Bur that doctrine has ſince been over- 
ruled, and the courts have held that ſealing 
without ſigning is not a ſufficient execution of 
a will. - | 98 


But where the teſtator's will was written in Lemayne 
his own hand, and began T John Stanley, Gc.“ v. Stanley. 
But his name was not ſubſcribed to it, but the's 0. J. 
will was ſealed; it was adjudged to be a ge Pr. con. 
ſigning within the ſtatute, which did not direct | 
whether the ſigning was to be at the top or 
bottom of the will. TH 

7. As to the atteſtation in tliè teſtator's pre- 
ſence. 7 2 . 


I. © The ſtatute required the will to be at- 
ce teſted in the teſtator's preſence, to prevent 
ce the obtruding another will in the place of the 
te true one. It therefore is ſufficient if the 
<< teſtator might ſee the witneſſes ſign it, it is 
{© not neceſſary that he ſhould actually ſee them 
„ fign it: for then if a man ſhould turn 
« his back or look off, it would vitiate the 
60 Will.“ 


It therefore was in this caſe held to be shires v. 
a good execution and ſigning by the witneſſes Claſscock. 
within the ſtatute, where the teſtator deſired alk. 688. 
the witneſſes to go into another room, ſeven - 
yards diſtant, to atteſt the will, in which there 
was a window broken, through which the teſ- 
tator might ſee them. So where the witneſſes 
ſigned in the room with the teſtator, he being 
ſick in bed, and the curtains drawn, yet was 
the execution good. | 

VoL. II. 53 And 


% 
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Caſſon v. And in a more modern caſe this doctrine was 


— recognized. Where the teſtatrix having given 


Rep. 99. inſtructions to her attorney to prepare her will, 
came to his office to execute it, but being 
aſthmatic and unable to bear the heat of the 
office, ſhe went into her carriage, the witneſſes 
attending her to it, and ſaw her ſign it, and then 

they returned into the office to atteſt it; the 
queſtion was, whether this was a proper atteſ- 
tation in the teſtatrix's preſence. But it being 


proved that the carriage was put back to the 


office window, through which it was ſworn by 
a perſon in the carriage, that the teſtatrix might 
have ſeen the witneſſes ſign; the Clunceller 
was of opinion, that the will was well exe- 


cuted. - F 


. © Theſe caſes go on the preſumption that as 
the teſtator might have ſzen the atteſt ation, that 
the court will not preſume, that he did not, 
« but where that preſumption cannot be ad- 
© mitted, there the atteſtation ſhall be deemed 


, defective, and the will not properly exe - 


„ cated.” 


reclelon For where in ejectment by the heir at law 


v Petty. againſt the deviſee, the plaintiff to deſtroy the 


Comb.156. ,,,; ; elai 
pr ny = will under which the defendant claimed, pro- 


v. Speake. tor in their preſence, but that they had ſigned 
1 Show-$9. 

. Brode- Which was diſtant from the room where he 
rick, was, and where he could not poſſibly ſee them 
5 Wms- ſign; this was held to be not a ſufficient 


15 JJ 


G callca duced a ſubſequent will, atteſted by three 
| Falcons witneſſes, who proved the ſigning by the teſta- 


Broderick not in the room with him, but in the hall, 


. Pug, TL RS Yo ww $3 


— 
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of the teſtator, and read over to him in the pre- dim. 
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atteſtation within the ſtatute, and the will 
8 3 75 =; 5 


l 772 5 "2 

2. And the bare ſubſcribing of a will by the Longford 
witneſſes in the ſame room with the teſtator, does v. Eyre. 
not neceſſarily imply it to be in the. teſtator's : "I WS 
preſence; for it might be done clandeſtinely 2 rec. 
and fraudulently in a corner of the room, with- 
out his knowing what was doing. There ſhould x 
be ſome circumſtances to ſhew that teſtator 
knew what was doing. As in this caſe making 
a requeſt to the witneſs to ſign the will was held 
to be ſufficient”! tt. F< 4 8 

« For it is eſſentially nceeſſary to the good 
<« atteſtation of à will, that it is executed with 
the teſtator”s kuowledge.,”. 10 Va 
| Nee SAME MLS 5 rn 
For where awill was drawn by the directions Right ex 


ſence of the three witneſſes, who afterwards Sraxh N 

ſubſcribed it; he ſigned the two firſt ſheets, 9 

and attempted to ſign the third, but being un- 

able from weakneſs, he ſaid, ©* 7 cannot do it, 

but it is my will.” When the witneſſes returned 

again, the teſtator was in a ſtate of inſenſibility, 

nevertheleſs the witneſſes then ſubſcribed their 

names, and he died in two days after. This 

was held not to be a ſufficient atteſtation within 

the ſtatute. For it could not be faid to be 

executed in the preſence of the teſtator, Who 

was at that time void of perception and under - 

ſtanding. | 4 5 

. 
3. And it is not neceſſary that the atteſtation Croſt v. 

ſhould ſet out“ that tlie ſigning was in teſta- Pawlett. ., 

IL ; | tor's 28tra 1109 


EJ ECTME Nx. 


tor's preſence. For where all the witneſſes 
were dead, proof of their hands alone was held 
to be ſufficient. 


3d. Who are ſufficient Witneſſes withinthe Statute. 
The witneſſes muſt be credible ones. 


Witneſſes which are not credible ones within 
the ſtature; are ſuch as are ſo, 1ſt, From being 
\ mtereſted. 2dly, From crimes. 


1. © Where a perſon is to derive any bene- 

« fit under the will, whereby he becomes in- 

_ * tereſted in eſtabliſhing it, he is an 3 
« tent witneſs under the ſtature.” | 


Holdfaker As where tense having deviſed his eſtate to 
the defendant and his heirs in tail, charged it 
Any with an annuity of 20 J. per ann. to the wife of 
a6 one John Hales ; The will was atteſted by 
three witneſſes, one of which was this Joby 
| Hailes. It was adjudged, on ejectment brought 
for the lands deviſed, by the heir at law, that 
the benefit which Hailes s wife was toderive un- 
der the will, was to be conſidered as a benefit 
to himſelf, and to render him an incompetent 

witneſs under the ſtature. 


For though one only of the witneſſes js in- 
© tereſted, and the other two might prove the 
will, yet that will not ſatisfy the ſtatute which 
« requiresthateach ſhould be free from intereſt.” 


Helier v Which was the caſe here, one of the wit- 
Jcnoyngs. neſſes to the will being the deviſee of the lands 


contained 


« ®@ 


eld 
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contained in the will, which was s therefore held : 1 — Adel 
0 be void. | | g bs 

« But as it often Cad that a in u beisg 
cc atteſted by ſuch perſons as are uſually attend- 
* ing on a perſon when on his death-bed,, as 
« his apothecary, ſervants, &c. and who had 
« demands againſt the eſtate, as for medicines; 
ages, Oc. and ſo being creditors to he 
cc eſtate, were incompetent witneſſes under 
* theſe deciſions, though the will was other- 
« wiſe fair and well executed,” it was therefore 
enacted by ſtatute 25 Geo. 2. c 6. That any 
c perſon who ſhould atteſt the execution of aw 
« will or codicil, to whom any beneficial deviſe 
legacy, eſtate intereſt, gift or appointment 
„ ſhould be thereby given (other than and ec 
« cept charges on lands tenements and heren 
ditaments for payment of debts) ſuch deviſe, | 
« legacy, '&c- ſhould as ro ſuch perſon be ut - 
« terly null and void and ſuch F hs” a 
«: ame 6 the WIII. L? 12P 
1.68 245" 
Ro: Bur i in caſe any lands, tenements, or 
© hereditaments, ſhould be charged with the 
ce payment of debts, any creditor whoſe debt 
« was ſo charged, might nevertheleſs be a 
© good and competent witneſs tõ the exetution 
« of the will or codicil by Which ine charge Rab | 
« deen made.“ | 42 11. . 
er; accordin _ 4 lane court | of King's Wynton, 
Sara in this cafe. where the witneſſes to the v. Che- 
teſtator's will were two of them his attornies , guat. 
and to whom he was indebted for buſineſs done a Age ene 
aud the third his n to whom WP has 
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alſo indebted, held them to be good and ſuf. 
cient witneſſes to eſtabliſh the will. Thou h 
this caſe was decided on grounds inde. 


proven of the ſtatute, i ſeems to al with. 
it. 


Oxendonv. But though intereſt i incapacitates a witneſs, 
2 vet may a legatee be a witneſs againſt the will, 
for there he 1wears againſt his own intereſt. - 


as A ſecond incapacity in a witneſs. is for 

\ crimes, in which caſe a witneſs ſo diſqualifi- 
ed ſhall not be a ſufficient wann. e the 
W ' ſtatute,” ”7 


Pendock ex For where 9 1 were three Sales. who 
ee regularly had atteſted the will, but one of them 
Nacken- Was a perſon who had been convicted of petty 
der. larceny, and whipped, the court | held him 
2 WIL 18. to be an incompetent witneſs, as being infamous 
both by the crime and puniſhment, and the 
Will was fer aſide for the want of three ranges 
witneſſes. 


4 of the Proof f the 3 by the Wit- 


W 


1. % The execution of the in _ be prov- 
« ed by one witneſs.”? 


Longlord For one witneſs may not 2 3 the 


. 2 executing of the will by the teſtator, and his own 
740-3 Ref. ſubſcribin ng it in the preſence of the teſtator ; 
but likewile that the other e ſubſeribed it 


- 


in 


lbs ein. 5. 3%. 8 i - IP 


ſavit vel non, for lands in Worceſterſhire, the 3 


| buſineſs, and a dozen ſervants of the teſtator 
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in the preſence of the teſtator, which is a com- 


plete execution of the will. 105 


And though in this caſe one of the witneſſes — = 
to the will would not ſwear that he ſaw the gtinnc- 
teſtator ſeal and publiſh the will, C. J. Holt 413. 
was of opinion that the will might be w 
proved notwithſtanding, by proving ſuch wit- 
neſ{s's hand, and that he ſet it to the will as a 
witneſs, for otherwiſe it would be in the power 
of a third perſon to defeat the will which he 


had atteſted. : | 


So if the witneſs ſwears again/? his own 
« atteſtation, as that the teſtator did not regu- 
ff larly execute his will, yet this ſhall not be 
© ſufficient to invalidate it, for contrary teſti. 
% mony ſhall be admitted, on which the jury 
“ ſhall decide.“ . bb | 


For where in an iſſue out of Chancery, devi Lowe v. 


three ſubſcribing witneſſes to the teſtator's will, Rep. 365. 
and the two ſurviving ones to a codicil made 

four years after the will, all ſwore that the 

teſtator at the time of making his will and co- 

dicil was utterly incapable of tranſacting any 


fwore to the ſame effect: To encounter this 
evidence, the counſel for the deviſee examined = 
ſeveral of the nobility and principal gentry of 
Worceſter, who frequently and familiarly con- 

verſed with Mr. 7olliffe, the teſtator, during 

the whole period, and ſome on the day whereon 

the will was made, and alſo two eminent phy- 

ſicians, who occaſionally attended 128 55 

7 0 0 
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alſo the attorney who drew the will, all of 


whom ſtrongly depoſed to the intire ſanity; and 
more than common intelle&ual vigour of the 


deviſor. On this evidence, though in dire& 


contradiction to the teſtimony of the ſubſcribing 


Ee 


wWitneſſes, the jury found a e in favour of 
will. 


Hudſon's 
Caſe. g 
Skin. 79 


So where on a trial at bar 5 ce, it was 
ſworn by two of the witneſſes, that the deviſor 
had not publiſhed the will, for that another 
perſon had guided his hand, and the teſtator 
made his mark, but ſaid nothing, nor was ca- 
pable of ſaying any thing. In contradic- 
tion to this evidence it was proved, that 
the teſtator had made two former wills to 
the ſame effect as the preſent will, and that 
he died of a conſumption, and continued 
ſenſible and converſed to his death; on this 
evidence a verdict was found to eſtabliſh the 


Will, it not being probable that a perſon who 
Was ſenſible after the making of his will would 
ſuffer his hand to be guided to ſign that pe 


Goodtitle 


ex dim. 


Alexander 


v. Clayton. 
4 Burr. 
2224. 


var approved; and yer fay not ing. 


Buri it ſeems now that a witneſs ſhould not be 
allowed to atteſt againſt his own ſigning, for 
where he was admitted and a verdict found 
againſt the will, ſeemingly on the ground of the 
evidence given againſt the will by the e 
d e ee ee boy a1 


4. Having conſidered the execution of the 
will by the teſtator and witneſſes, it is neceſſary 
to take notice of certain other eſſentials to 2 


# 4 
? 8 a ww © 4 4 Ct we i bf #5 4 1 LA "TE. 
Fd ” } * - 
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no lUY = > fa. 2, 


EFJECTMENT. 


valid will. That is, firſt, the capacity of the 
teſtator to make the will; and, ſecondly, the 


legality of the deviſe of itſelf ; as a defect in ei- 
ther of theſe requiſuas renders * * null 


and void. 


1. Of the C apacit of the Teſtator to make a 


Will. 


Before the ſtatute 32 H. 8. c. 1. lands in fee 
ſimple were not deviſeable by will, and by that 
ſtatute a power of deviſe was given to all per- 
ſons who were ſeiſed 1 in fee, &c. 


195 


But notwithſtanding thoſe general words the Dyer$564b, 


courts did not conſtrue it to give a power of de- 


viſing to perſons who could not make a good 
and legal conveyance in any other ſhape, and 
therefore held, that femes covert, perſons in/anc, 


infants, or perſon under dureſs, or undue influ- 


ence, could not by will devif their lands. 


As to infants, perſons infave, and ee co- 
vert, their e was afterwards declared 
by ſtat. 34 H. 8. c. 5. and as to perſons under 
undue egg, or deceived to make a will 
by practice or fraud, that remains on the com- 
mon law footing. 


E 3. A to wills made by Infants. 


1. If a perſon under the age of twenty-one Herbert v. 
years makes his will, and dies after he has at- Torball. 
tained that age, the will i is void. adly, But if 1 Sid. 163. 


he publiſhes it after Ne has attained his age of 
twenty- 


— — — — 
* py 


 Godolph- = But it is to be obſerved, that this incapacity 
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twenty-one years, ſuch publication ſhall make 
the will valid and good. F 
Hawes Ki But where a man under age made his will, << 7 
Burton. and after full age he declared in the preſence of 
Comb. 84. ſeveral witneſſes that the will ſhould ſtand good; E 
it was nevertheleſs held void, by reaſon that WM (his 
when firſt publiſhed teſtator was an infant, and 
this was no publication. ide 


| Anon, | 2. The day of the birth is excluſive, that nil ©: 


Salk. 44- if a perſon is born the firſt of February at eleven 
at night, and the laſt day of January in the 
twenty-firſt year of his age, at one o'clock of 
the morning, makes his will and dies, that it 
is a good will to paſs his lands, for he was then 

of full age. © | 


Perk, 221. | 3. But by cuſtom an infant, under twenty- 
one years, may have a power of deviſing. 


N to deviſe under the age of twenty-one years, 


ch. 8. extends only to caſes of eſtates in fee ſimple, 
2 Vern. 104. For terms for years, and chattel intereſts may be 
469. deviſed by males at the age of fourteen years, ll <« 


and females of the age of twelve. _ = KC 
- | | i "1 
2. As to wills made by Perſons - of non-ſant 
Memory. N £5 
| ( 
Theſe are either Ideots or Lunatics. 


 - | Tdeots have no power of making a will, or 
diſpoſing of their property; for by ſtat. 17 Ed. 
2. c. 9. The King ſhall have the 1 of 
| ; ec e 
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*« the lands of ideots, finding them neceſſaries, 

« and after their deaths ſhall render the eſtate- 

c to the heirs of ſuch ideots, in order to pre- 

« vent ſuch ideots from aliening their lands, and . + 
« their heirs from being diſinherited.“ 1 | 


Perſon deaf, dumb and blind come under Co. Lit. 42. 
this predicament of idiocy, as wanting thoſe 
ſenſes by which the mind is furniſhed with 
ideas. 5 q 
Lunatics are alſo incapable of making a will. Marquis of 
For any unſoundneſs of mind diſqualifies the Wincheſ- 
perſon from making a will. And it is not ſuf- 5" rr 
ficient that the teſtator be of ſuch underſtanding * ' - 
or memory when he makes his will, as to be. 
able to anſwer common or familiar queſtions, 
but he ſhould have a diſpoſing memory, that 
is, ſuch as would enable him to diſpoſe of his 
lands with underſtanding and reaſon. . 


* 
32 2 
— —ͤ— — — — Pre EE ͤ³èr—— ce_—_—_———C_C =_ 
DDU—UEiEͥE — — — 


Jo, As to wills by Femes covert. 


« A feme, during coverture cannot make a x Burr. 
will, nor the ſpiritual court grant probate of 431. 
e any ſuch inſtrument : But in her marriage 
« ſettlement ſhe may reſerve a power of ma- 
« king a will, which ſhall operate as an ap- 
% pointment, and probate be granted of it.“ 


And if the deviſe is of a chattel intereſt, un- Stone v. 
der a power reſerved to the wife, the will can. Forſyth. 
not be given in evidence till probate has been Dou“. 
granted by the Eccleſiaſtical Court. | 


| 5. Fraud, 


f 


Webb v. . 


Claverden. 
2 Atk. 424. 


Litt. ſ. 287. 
Co. Litt. 
185. 


one jointenant, the title of the other accrues, 


Swiſt ex 
dim. 
Neale v. 
Roberts. 
3 Burr. 


1488. 


i death' of the deviſor.” 
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Fraud, circumvention, or any impro ] 
« prattice, ſhall alſo avoid a will. 2 2 ( 
| 


And it mult be tried at law, for a court of © 
e will not interfere. | 4 


2. Of the Legality of the Dev 22 


8. « Tf lands are held in Jointenancy, one 
*« jointenant cannot by will deviſe or diſpoſe of 
4 his moiety, but the ſurvivor ſhall have the 
© whole by ſurvivorſhip, for by the death of 


but the title of the deviſee not till 1055 the 


And where a jointenant ann the exiſtence 
of chat eſtate made his will, and afterwards ſe. 
vered the joint eſtate, and made partition ; it Was 
adjudged, that the will a # void at its, crea- 
tion, did not derive any validi 05 by the ſubſe. 
quent partition, but that the ſurviving jointe. 
nant was entitled to the moiery which teſtator 


intended ſhould have paſſed by his will, 


4 


2. „ All deviſes of lands in mortmain are de. 
e cla ed to be void by ſeveral ſtatutes: As 
« Magna Charta, it. 7 Ed. 1. it. Weſt.” 2. Ch. 
% 13+ and others.“ 


Under ſt. 43 Eliz. c. 4. deviſes of lands to 
different corporations have been held to be good 
by the courts, as appointments to charitable uſes, 


But 


* 
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But a reſtriction is now put on thoſe by ſtat. 1 
9 C. 2. c. 36. which enacts, © That no ma- | 

70 nors, lands, advowſons, &c. or money in the 
funds, to be laid out in lands, or thall be 
„given to any bodies politic for charitable 
« nſes, unleſs ſuch gift be made by deed in- 

« dented in the ee a of two credible wit- 

c geſſes twelve months before the death of the 
« donor, and enrolled in chancery within fix 


er 


2 —— — . 


ne months after execution, or the ſtock be 
ae transferred within fix months before the 
he « death of the donor, and be to take effect 5 
of « from the making, and be without power of 
ry &« revocation.?? | 
1 3. But a will is ary well made. may be | 
ce revoked or cancelled, and that either implied- 
ts ly or expreſsly.“ ; | 
e. 


1. Of expreſs. Revocations, or cancelling of als. 


1. It is enacted by ſtatute of frauds, 29 Car. 
2 6s 3. That no deviſe of lands, tenements, | | 
or hereditaments, which has been made in 
« writing ſhall be revokable, otherwiſe than by 
« ſome other will or codicil in writing, or other 
writing declaring the ſame, or by burnin 
« cancelling, or tearing the ſame by the teſta- 
tor, or by fome perſon in his preſence, and 
« by his directions. And if the former 
« will is altered, or revoked by another, 
this laſt muſt be executed by the teſtator 
« in the preſence of three or four credible 
«« witneſſes.” | f 

2 Vo. II. * Under 
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Under this ſtatute it has been decided. 


Cowp. 32. 1.“ That the mere ad? of cancelling a will is 

a s no revocation, it muſt be done animo revy. 

* candi, and any act done with intention to 
cancel, ſhall operate to effect it.”* - 


Bibb N Therefore where a teſtator ' took a 4 
= "it which he had made, part he tore and threw it 
ole KUTX 


on the fire intending to deſtroy it, but it fell off, 
Thomas. 
2 Black. and was ſaved without his knowledge ; it was 
Rep. 1043. adjudged to be a ſufficient cancelling of the 
will, | 


2. No will can operate to 8 a LY 
good and valid will, unleſs the latter will be 
executed with all good and legal ſolemnities.“ 


Onyons v. Therefore where a will was well made, and 
Tyrer. afterwards teſtator made another will, where- 
x P. Wms. by he declared all former wills null and void, 
eb but this laſt was not duly executed, it was ad- 
_ judged not to revoke rhe firſt will, which was 
good, for a good will cannot be revoked by 

a void one. | 


Maſon v. $0 . teſtator made his will of real and 
Limbrey. perſonal eſtates, and made two duplicates of it, 
te one of which he kept in his own hands, and the 
2. _ other he delivered to Limbrey, the defendant. 
Beſore his death he altered in many re!pects the 
duplicate in his own poſſeſſion, and greatly 
obliterated it, and began to write over a new 
will, but never finiſhed it, nor did he cver ap- 
ply to Limbrey to get back his duplicate. It 
was adjudged, that the ſecond will bein 
3 rer ect 


9 
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perfect was no revocation of the firſt, and 
teſtator did not mean to die inteſtate. 


3- © Neither ſhalla good will be revoked bw. 


© any ſubſequent one, unleſs it appears in what 
% manner and in what points the revocation 


« was made.“ 


For where on a ſpecial verdict the jury Harwood 
found, That the teſtator had by will deviſed Y- a Good- 
the premiſes in queſtion to the plaintiff, and 1 of 
that he afterwards made another will, properly Rolph. 
atteſted, different from the former, but in what Cowp. 95+ 


points they do not know.” It was adjudged that 


this ſhould not be deemed ſuch a revocation as 


ſhould take away the title of the plaintiff, which 
he had-under the good will, but that it ſhould 
be deemed valid and ſubſiſting, 


4. But though a will- has been revoked + | 
% by a ſubſequent one, but not deſtroyed, it he - 
© ſubſequent will is afterwards cancelled, the 
« firſt will ſhall be thereby reſtored. T 

Teſtator having made a will in favour of the Goodright 

defendant, ſix years after made another will alſo «x dim. 
in favour of the defendant. After teſtator's 22 25 
death both wills were found in his deſk, but 4 Burr. 
the ſecond will was cancelled ; it was reſolved 2512. 
that the firſt will was not revoked, for the ſe- 
cond will being cancelled, it was as if it never 
had exiſted, and teſtator's intention appeared by © 
both wills to be that defendant ſhould take. 
And beſides the ſtatute of frauds declaring that 
where a former will is revoked by a ſubſequent 
one, that the ſubſequent one ſhould be a good 

2 5 one, 


20 


1 


Burton- 
Haw v. 
Gilbert. 


Cowp. 49 keep for him, and kept the other himſelf 


3 Ack. 73. 
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one, and properly atteſted, and the ſecond one 
here being a nullity could not operate to revoke 


ke firſt, which not being cancelled, mult there. 
fore ſtand. Pas: 


But where the firſt will is itſelf cancelled 
and alſo revoked by a ſubſequent will, if thi, 


latter will is afterwards cancelled, yet it does 
not ſet up the firſt.” | 


For where teſtator having made his will i 
two duplicates, delivered one to a friend t 


he afterwards made another will, different 
from the former, and revoking all forme 
wills and at the ſame time tore off | hi 
name and ſeal from the former will, and can- 
celled it. Before his death he ſent for an at. 
torney to make a third will for him, but wa 
ſenſeleſs before he arrived. After his death the 
firſt and ſecond wills were found together, and 
both were cancelled, but the duplicate of the firſt, 
which he had taken from the perſon with whom 
he had left it, was found among his papers 1. 
cancelled. It was reſolved, 1ſt. that the can- 
celling of the copy in teſtator's own poſſeſſion 
cancelled the duplicate in the poſſeſſion of the 
perſon to whom he had entraſted it; and adh, 


thut the firſt will being itſelf cancelled was ſet 
up again by the cancelling of the ſecond. 


% And a will may be revoked by an act, 
% which is in complete and void in law, if the 
c teſtator's intention appears ſufficiently that it 
vas ſo, to revoke the will, as by a feoffment 


So 


„ without livery, &c.” 


my 5 
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So where teſtator made his will, duly exe- mow. v. 
cuted, and deviſed away all his real and per- , N a 
ſonal eſtate to his brother, and he afterwards 
made a deed poll, by which he gave all 10 his 
wife, though this deed was void, as a'man can- 
not make a grant or conveyance to his wife in 
his life-time, yet the chancellor (Lord Hard- 
wicke) held that it amounted to a revocation, 
but as it could not operate as a grant, that the 
perſon muſt be deemed to have died in- 
teſtate. bh 2 en 3 3% 
2. Of implied Revocationr. | 
1. The firſt of this deſcription is marriage ene 
and the birth of a child, for theſe have been PBR. 
decided to amount to a revocation of a will made pher. 
before the marriage had taken place. quot. 
2 ad SEAL ASL | a ee © Dougl. 35. 
But theſe events ſhall only be deemed a re- per Lord 
vocation where the whole e/tate has been diſ- Mansfield. 
poſed of by the teſtator, and the children are Pougl. 38. 
left without a proviſion. 218 


And where ſuch preſumption does ariſe, yet Brady ex 
may parol evidence be admitted to rebut the _ _ 
preſumption, and ſhew that teſtator did not in- yi 
tend to revoke the former deviſe. A will Dougl. 30. 
which is revoked by ſuch implication may ne- 
vertheleſs be republiſhed by a ſubſequent in- 
ſtrument, properly atteſted, referring to it. 


2. If a teſtator has a legal eſtate, deviſes it Per Lord 
by will, and afterwards ere a recovery of it, Hardwicke | 
this ſhall be deemed a revocation : And it is n Parſons 
the ſame if he executes any conveyance of the man, 

| 1 K. ſame I Wilf. 308. 
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- fame effect, and takes back a new eſtate. But 
if he only leaſes for years, or lives, or mort. 


gages to pay debts, theſe are only revocations 
pro tanto ; and the caſe is the ſame of an equi. 
table eſtate. FE 


. 


But if a man having the equitable eſtate de. 


viſes it, and afterwards by legal conveyance 


gr 


2Atk, 425: 


takes the legal eſtate, it is no revocation : But 
where he obtains the legal eſtate, under differ. 
ent terms. and conditions, it is a revocation» 
As where being ſeized in fee of the equitable 
eſtate, he by fine and recovery took the legal 
eftate, - but ſubject to uſes to be declared by him 
ang his wife. ea Hai 


Soif a perſon deviſes a leaſe for life of which 


he is ſeized, and he afterward purchaſes the 


reverſion, this is a revocation pro tanto, and it 
goes to the heir. 


5. In this action the queſtion of ba/tardy 
often comes in queſtion. The legitimacy of 
the reputed ſon and heir at law being queſtion- 
ed _ perſon, who, in caſe there had been 


no iſſue of the deceaſed, would have been his 
heir. : 


iſt. © Though a man and woman have had 
« ceremony performed for the purpoſe of 
„marriage, yet if that has not been regular, 
eit is void and the iſſue are baſtards.” | 


To this effect it is enacted by ſtatute 26. C. 
2. c. 33. That if any perſon ſhall ſolemnize 
« matrimony in any other place than a church 

3 


16 
I ö 


* 


« qr public chapel, (except by ſpecial licence frum 

«© the arch-biſhop of Canterbury) or without 

ce publication of banns or licence in a church or 

© chapel, that the marriage ſhall be void. And 

« further, that all marriages ſolemnized by Ii - © 
« cence where either of x — parties, (notbeing 
« a widow or widower) is under the a 1 i 

« twenty-one: years, which ſhall be had without 

«© the conſent of parents and guardians, ſhall be 


| © abſolutely void. - 


1. This act of parliament e all Bull. N. P. 
marriages ſhall be performed in a church or 13. 
chapel, and with licence or publication of banns 
does not extend to marriages in Scotland or foreign 
parts, nor to marriages among any ſectaries, 
as Quakers, Jews, c. whoſe marriages are 
good, if according to | their own rights, and 

th the parties are of the ſame perſuaſion. 


2+ © Neither does that clauſe concerning 
« the marriages of per/ons under ag. 


For where in this caſe the appellant and 8 


ſpondent, both Engliſh ſubjects, and the appel - Beareroſt. 


lant under age, ran away without the conſent g. Deleg. 

N Dec. 1768. 
of her guardian, and were married in Scotland : Bull. N. P. 
on a ſuit brought in the Spiritual Court to an- 114. | 


nul the marriage, it was held to be good. 


But the ſtat. does not take away the evidence Rex. 5 
ariſing from cohabitation ; though if the evi- Preſton 


dence be clear that the marriage was not cele. next Fever- 
ſham Mich. 


brated according to the requiſuion of the act, it is 33.0. 2B. 
totally void, and no declaratory ſentence of the Bull. N. P. 


114. 
eccleſi- 


& 
* 
- 
0 uw 
. 
* ” 
* 


** 


206 LEJECTMENT. 
Burr, Sett. eccleſiaſtical court is neceſſary to arinul it. The 

| - 1: 1985 caſe here was, that the man was under the age 
of twenty. one years when he married. 


Stockland Therefore in this caſe where the father and 
land, Burr mother of a pauper had cohabited together for 
t. Cal. 22 years as man and wife, and after the 
pr death of the wife, the huſband was produced to 
prove that no marriage had ever actually taken 
place, which the ſeſſions refuſed. . On motion 
to quaſh the order of ſeſſions, Lord Mansfield 
was of opinion that thirty years cohabitation as 
man and wife was ſufficient evidence to found 
nan order of removal on, a the order ve ſeſſi- 

ne affirmed. a 8e 


Cech, tence of the eccleſiaſtical court in a ſuit cauſa 
223. Jactitationis maritagii, that there was no marri- 
e, and that the parties are free of one ano- 
ew: That that ſentence while unrepealed is 
concluſive. of the fact. Þ a 


2. By the ſame ſtatute it is enacted, That 
«© all mariages ſhall be ſolemnized in che pre- 
ſence of two or more credible witneſſes, be- 
6 ſides the miniſter, who ſhall celebrate the 
“ ſame, and ſhall be entered in the regiſter, in 
e which entry ſhall be expreſſed whether the 
** marriage was celebrated by banns or licence, 


* ried, and atteſted by two witneſſes.“ 


« But if the marriage has been regularly 

“ſolemnized, any ſubſequent irregularity in 

4 ry ſhall not aflect its validity, 2 
| For 


_ $42 note that 4/190 3 "TR en a ben 


and ſigned by the miniſter and parties mar- 
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For where a witneſs in this caſe {ade that St. Deve- 
he and another witneſs were preſent when a un 


marriage was ſolemnized between John and 2 


Per curiam. In a ſuit of jactitation of marriage 
in the Spiritual Court, while the parties are 
alive, they are put to prove all ceremonies : 
But in all other caſes proof by witneſſes who 
ſaw the marriage, is prima facie ſufficient, and 
whoever would impeach it muſt ſhew wherein' 
it is irregular. Here the fact of the marriage 
is tee and the regiſter is not of the eſſence 
of the marriage, nor affects its validity. | 


3- © Where no evidence can be had of the 
** marriage abe been ſolemnized, collateral + 
c proof, as from declarations or conſtant coha- 
6 bitation, ſhall be ſufficient.” | 


Therefore; bert in Wi cate iid e tor +. 


of an act of parliament reciting that the plain. May- Hill. 


tiff's father was not married, and to the truth 17 >? 


Bull, N. P. 


of which he was proved to have ſworn, was 112. 
given in evidence, yet it being proved on the 

other {ide that there had been a conſtant co- 
habitation between the parties, and that tze 
deceaſed had on all other occaſions owned her Ft 
as his wife, the plaintiff obtained a yerdict. ge. 


" "56; But. 


— 
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** But that preſumption ſhall only hold place t 
3 „ where no poſitive evidence can be had, for W 
in caſe proof of the marriage can be had, f 


and that. by the evidence even of the parties 


| *« themſelves, ſuch ſhall be admiſſible and 
| („ good. | g | 


Se Peter's For where on an appeal the caſe was ſtated, 
ng oo part that Joſeph Heighington, the father of the pauper, 


w 

8winford. gave in evidence, that for ſeven years, he tra- * 
Burr. Sett. velled about with Hannah Abe, during which if 
e. 35: > time they cohahited as man and wife, but were b 
112, 5. C. never married, and that during that time the e 
pauper was born and chriſtened as the legiti- b 

mate child of him and Hannah Aſke. The evi- E 

dence of the father was here held to be good ſ 

and 2dmiſſible to prove the fact of no marriage | 


oe? 


having ever taken place between the parties, 
though it went to baſtardize his iſſue. 
4. © But though a marriage has in fact le- 
3 © legally taken at eek between the parties, yet 
e may the iſſue born during its ſubſiſtence be 
&« baſtards: As if the huſband is proved to 
labour under an inability from any cauſe ; or - 
| ... © if there has been no acceſs, &c. or the child 
- © be born out of time.“ 5 | 


» 


> 


iſt. In Caſes of Inability in the Huſband. 

Rx dim. 1, Where in ejectment ona trial at bar, 

3 the queſtion was, whether the leſſor of the 

2 Stra 940. plaintiff was the ſole heir of Caleb Lomax, de- 

- ceaſed. Ir was proved fully, that he was 

frequently in London, where his wife * ſo 
1 8 at 


4 — "fs een 
err — Ser 


- — — 
* 
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that acceſs muſt be preſumed. The defendants 

were admitted to give evidence of his inability, 
from a bad habit of body. But their evidence 
not going to an impoſſibility, but to an improba- 
bility only, that was not thought ſufficient, and 
plaintiff had a verdict. | 


So where a man had been divorced from his Bury's 

wife, cauſa frigiditatis et impotentie and after- 4" 8b. 
wards married again, and his ſecond wife had peat 
iſſue; it was contended that they were baſtards, 
by reaſon that the ſentence of divorce eſtabliſh- 
ed the queſtion of his inability, ſo that all iſſue 
born after of his wife ſhould be deemed baſtards. 
But the court held them legitimate, for the 
ſentence did not eſtabliſh a perpetual inabi- 
lity, and a man might be habilis et inhabilis di- 
verſis temporibus. 


% 


2. In Caſes where there has been no Acceſs. 


Where it appears clearly in evidence that 
& there has been no acceſs, the iſſue ſhall be 
„ baſtards.” * 1 


As where a married woman was brought to Rex v. Ab- 
bed of a child during her huſband's abſence at berton- 
Cadiz, and it was proved that he had not been * Lad. 
in England from the time of conception to her J. 398. 
delivery, the child was held clearly to be a 
baſtard. 


6% And though acceſs may be preſumed, as 
© from the parties living not far diſtant, yer 
| | « may 


, 
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PendreN v. 
Pendrell. 
25Stra. 925. 
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% may evidence ſtill be admitted to prove, 
that in fact no accefs had taken place.? 


For where in an iſſue out of Chancery to try 
whether the plaintiff was the heir at law of 
Thomas Pendrell, it was agreed, that plaintiff's 
father and mother had been married, and had 
cohabited for ſome months; that they parted, ſhe 
ſtaying in London, and he going into Stafford- 
ſhire ; and that at the end of three years plain- 
tiff was born. The plaintiff reſted his caſe on 
the preſumption of law in favour of legitimacy, 
and on there being ſome doubt if plaintiff's fath- 
er had not been in London during the laſt year; 


but this was encountered by ſtrong evidence of 


want of acceſs. The Chief Juſtice Raymond 
over-ruled the old doctrine of legitimacy if the 
father is within the four ſeas, and left it to the 
jury to decide on the evidence, whether there 
was acceſs or not ; and the jury found againſt 


_ the plaintiff. 


St. George 
v. St. Mar- 
garet's, 
Weſtmin- 
ſter. 

Salk. 123. 


Rex v. In- 
hahitants 
of Bedall 
in Yorkſh. 


2. So where a woman. is ſeparated from her 
huſband by a divorce a menſa et toro, the chil. 
dren ſhe has during ſeparation are baſtards : 
For a due obedience to the ſentence ſhall be in- 
tended unleſs the contrary is ſhewn, But if a 


huſband and wife ſeparate and live apart, with- 


out ſentence: of divorce, the children ſhall be 
taken to be legitimate, and ſo deemed till the 
contrary be proved. As in the laſt caſe of Pen- 


drell v. Pendrell. So if a ſpecial verdict finds 


no acceſs, the child is a baſtard. 


So where a caſe of removal ſtated, that there 
had been no acceſs for ſeven years, though 
| there 


=. 0 nao woo” a 7 


LEY = 
r 1 1 . a« & TT en 


- <4 neceſſity of the thing.” 


it was held that her evidence as to the fact of 


0 fact. * 23 T | ; a . 4 14.4 v4.16 8 i V 
* e. 128 1 7 4: b 10181 £3 # x35 Rex V. 
And in this caſe the ſame point was expreſs. Rn. 
ly decided. dk Tn eas rn: IWil. 340. 
« $371 ILY v7 : fi; a 131. 1 2 14.0 l F 
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there was evidence that the huſband was living, 28tra. 1076. 
it was held ſufficient evidence to baſtardize the 
iſſue, as if there was no acceſs it was immate- 
rial whether the huſband was living or not. 


3. „But where the iſſue of perſons married 

ce is to be baſtardized by evidence of no acceſs, 
ee the wife ſhall not be admitted to prove that 

c fact, for that may be proved by the evidence 
«© of others; but ſhe is an admiſſible witneſs _. 
&« to the fact of incontinence, on account of the 


And therefore where the wife gave evidence pe. . 
of her having had connection with the de- Reading. 
fendant, and that he was father of the child, B. R. 
and that her huſband had had no acceſs to her ogy s 
for a great length of time, and there was no Bull. N. P. 
other evidence of the huſband's not having had 112. 
acceſs to. her, but there was evidence that he 
was within ſeven miles of her all the time; 


incontinence was good, as ſhe might be the 
only witneſs of it that could be had, but that of 
the non · acceſs that there might be others, and 
that ſo her evidence was inſufficient to that 


L 


3. Where the Child has been bonn out of Time. 


| ; k * 29 0 7 15 E 45 1 i 
It is not preciſely ſettled What ſhall be 1 pany, 
« deemed the exact and certain time for a 726. 
Vor. II. ; U”. child 


s 


[ 
| 
| 


Cowp. St. 
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- & child to be born after the death of his father, 
* in order to be held legitimate-/? 


Trin. 13 Where the feme went eleven months aſter the 


Ed death of the huſband, it was reſolved that the 
7 Rot. . iſſue Was not legitimate, for it was born po/? 
Bull. N. 5. , 

114. r ten pus eee an og conſtitutum. 
 Alſop But i in this caſe; where the huſband died the 


1 22d of March, and the child Was born the 5th 

Cro. Jac. a January following, which was nine ſolar 

mos months and thirteen- days; it being proved 

that the woman had been much abuſed, and 

often compelled to lie in the ſtreets; and phy- 

ſicians bearing evidence that ſuch treatment 

. might delay the EM the can: was held to be 
e 5 | 


Pride v. And note, That the'rule quod non n fe | 


Earls of poſt mortem ulliquem baſtardum facere, &c. holds 


Bath and only in the eaſe of baſtard eigne et mulier puiſne. 


1 But if H. marries a woman, and ſhe marries 
again, living H. the laſt marriage is void, 


without any divorce, and the j jury zall try the | 


fact, which proves it not'a marriage. 


Goodrig be And this rule that the parents ſhall not be 


dn” allowed to baſtardize their iſſue, holds only 
— v. here it is to Haſtardize iſſue born after marri- 
_ age; for either parent may be an evidence in 


riage: and general declarations to that effect, 
or an anſwer in chancery, are good evidence 


to prove a child born before marriage, but not 


to Vaſtardize a child born afrer majriage. 
38 | 6. If 


their life-time, that achild was born before mar. 


= OE &. - 


os „ wo ft; 


a 
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6. If leſſor of the plaintiff's title is under an Garrett v. 
alignment by an adminittrator, if he cannot 1 8 5 
produce the letters of adminiſtration, the book 
of the eccleſiaſtical court, where the order was 
entered for the granting of them, is good evi- 
dence, or a copy of the book will be ſufficient : 
but ſuch will .not be ſufficient for the admi- 
niſtrator himſelf, unleſs he proves that the ad- 
miniſtration under the ſealof the court was loſt, 


So if an ejectment is brought againſt the de. Anon. 
viſee of a copyholder, by the lord or by a flrang- ld. Naym. 
er, the recital. of the will in the admittance * - 
good evidence of the deviſe. But if the eject- 
ment is by the heir againſt the deviſee, the will 


itſelf muſt be proved. - 


7. An old terrier or ſurvey of manor, 'whe- Bull N. p. 
ther ectleſiaſtical or temporal may be given in 
evidence, for there can be no other way of aſ- 
certaining old boundaries or tenures. 


But a terrier of glebe is not evidence for the Ibil- 
par ſon, unleſs ſigned hy the churchwardens, as 
well as the parſon, nor even then if they are of 
his nomination; and though” it be ſigned by 
them it deſerves little credit, unleſs it be hke-: 
wiſe ſigned by the ſubſtantial inhabitants: 


But it is in all other caſes evidence againſt 


the parſon. n 4 


So where the queſtion in ejectment was, Anon. 
e parcel or not,“ a ſurvey taken by one of the 1 Stra. 95. 
parties, without the privity or concurrence of | 


the other, was held to be no evidence. 


8. The 
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Bourne v. 8. The tenant in poſſeſſion is not an admiſſible 

Turner. witneſs for the leſſor of the plaintiff; for he is 

1 Stra. 633. Ijable to an action for the meſne profits, and ſo 
being intereſted is inadmiſſible. | 


3 If an executor takes no beneficial intereſt 
Leffee of under a will, he is a competent witneſs to 
Fowler v. prove the ſanity of the teſtator ; and if he 
"hrs or any other perſon who is intereſted, executes 
Gs, ſurrender, or a releaſe of his intereſt, he 

may be examined as a witneſs to eſtabliſh 


the will, though the perſon to whom the ſur. + 
render or releaſe was offered to be made, re- 


fuſed to accept of it. 


Smith v. | 10. An heir apparent may be a witneſs to 


Blackham. prove the title of land, but a remainder-man 
dalk. 283. cannot, for he has a preſent eſtate in the land: 


But the heirſhip of the heir is a mere contin- 
gency. Here the caſe was, the heir of a bank- 
rupt was brought to prove a. debt due to him 


in an action by the aſſignee, and an objection 
was taken to his evidence, that the ſurplus of 


the real eſtate (which is only to come in aid of 


the perſonal) being to go to the bankrupt and 


his heir, that the heir by ſwearing as to the 
perſonal eſtate, has tlie benefit that he diſ- 


charges the real eſtate as to ſo much, but the 


Chief Juſtice over- ruled the objection, as too 


remote a contingency. 


5th. Of 


wv 


98 =. I 
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5th. Of the Verdict, Judgment, Writ of 
Poſſeſſion, and other Proceedings. 


1ſt. Of the Verdict. 


1. © In ejectment the plaintiff ſhall- always 
cc recover according to the title which he 
© makes out, though. not conſiſtent with that 
« {tated in the declaration.“ 3 


As in the caſe of Bedford ex dim. "Carruthers 
v. Dendien, ante 158. where plaintiff having 
a title to but five years, yet declared for ſeven, * 
bat recovered notwithſtanding according to his 
Wee. tt t oe | hol Fs | 


90 033 APE Racy eee "TAIL ONE e 
So plaintiff may declare for any number of x57. 
acres, and recover ſo many only as he proves a 


f 
: 


2. If the declaration in ejectment goes for 
“ ſeveral things and there is a general verdict, 
though the declaration is bad as to part, yet 
« plaintiff may recover for the remainder.” 

As where the declaration was for a meſſuage "Garrick 
or tenement, and four acres of land belonging Elia 186. 
to the ſame, and there was a general verdict; 
on a motion in arreſt of judgment it was de- 
cided, that though the declaration as to the firſt 
part for a meſfuage or tenement was bad for un- 
certainty, yet it washeld to be good as tothe four 
acres, which could not be ſaid to belong to any 
houſe. © But the damages and coſts being in- 

92 | tire, 


FFF CEPT ͤͤT ß 


„ EVE CTME ur. 


Anen, tire, it was held that plaintiff could not have 
e judgment as to chem. 1 pat, 


In recovery in ejectment of one hun- 


dred acres of land, twenty of paſture, &c. | 


without mention of any houſe or garden, it was 


nevertheleſs held that plaintiff ſhould recover 


all the ee e Ae nir 


Fo. '4 


Wh opp Ss b ech 


Hooper v. I» The caſual Nen can ws; no caſe —_ 
Dale. judgm MAE 4 44 
1 Stra-531. ” (eps * 

"Dobboy. . 44 Though plaintiff has had a 1 my 


Paſſer. gularly obtained, if he has not loſt a trial, yet 
@Sr2-975- the court will ſet it aſide upon payment -of 
| _ colts and taking notice of trial. For though 
the defendant inay afterwards: bring his eject- 
ment yet _ of poſſeſſion, in conſequence: 
of the plaintiff 's judgment, may be of great 


loſs and. jneonvenience to the ' defendant, as 


N eg ach wy 1 THT as ar, 1 
3. By ſtat. ** —— 2. Cs: 8. % 17: ce If 


41 Heferdant! in ejectment brings a writ of error, 
„% he ſhall. be bound to the plaintiff in fuch 
| 17 Teaſona pl ſum as the nds ſhall think: tt ) 


This cum! is generally double. the rent- 1 1 
| 2 


2502, « tled by law to his writ of error, if he offers 
© to become e as the . directs. 
1 Therefore 


Under this ſtatute the defenilanc is enti- , 
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Therefore where in this caſe the leſſor of the Evan Tho- 
maintif ſwore that the defendant was inſolvent G title. 
and alſo that he had a mortgage a mY the 4 Burr, 
land to more than it was worth, yet the court 2501. 
held the defendant entitled to kik writ of wy 


be wem AG OR tn 


Andi by: the: * ſtatute, ec In caſe 8 
«be affirmed upon a writ of error, the court 
© may award a vrit of enquiry as well of the: 
© meſne profits, as of the damages by any waſte 
44 Mg after the firſt een 


Though in this coſe where defendant brou ght yparrod v. 
a writ of error in parliament upon a judgment Smart. 
in ejectment, the: court obliged: him to enters Burr. 
into a rule not to commit waſte or deſtruſl ion das · 
during the pendency of the writ; and he juſtified: 
in 400 . ; 

ak A waited error cannot be ſued * ba the bur 7 57. ; 
name of the caſual ejector. LE Hts 

And if judgment has been ſigried againſt the George ex' 

caſual ejector by default, when plaintiff moves dim. Brad- 
for leave to take out execution againſt the ca. Hr WE 
ſual ejector is the time when the landlord, if he 2 Burr. 7 56. 
brings a writ of error, is to ſhew that as a cauſe 
why the plaintiff ſhould not have leave to take 
out execution, and if he then owits it, and 
leave is given, the execution will not be ſet 
aſide. ve 


4- © Nothing ſhall be aſſigned for error, 


ce which will make it neceſſary 2 ene into 
60 eee een e 


a 
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Wilkes v.) For where after a juugment for the plaintiff 
ardan: error was aſſi gned, — the leſſor of the plain- 
tiff was ſeiſed n in t of his wife, and that ſhe 
was dead before j ent, and that ſo the leaſe 
was determined; it was adjudged, that as the 
error depended upon the death of one not party 
to the ſuit, that it could not be allowed, for the 
plaintiff might ſay, that leſſor was ſeiſed in his 
own right or the like, and ſo the title would be 
to o be re-examined on the writ of error. 


3. of the Writ it of Pf ſen on. | 


bh If the: leſſor of the vlaintiff.has 1 


ment in ejectment, it is to recover the term 


upon which an habere facias poſſtſſionem iſſues to 


the ſheriff to put the plaintiff into poſſeſſion. 


Withers v. 2. But if a year and day paſs after judgment 
1 2. the plaintiff cannot have an habere facias Me 
45% without a ſcire facias firſt iſſuing. 10 


Doe ex . Where the leſſor of the plaintiff died in 
dim. Beyer 9 vacation, and the writ of poſſeſſion was 
— taken out after is death, but was teſted of the 
laſt day of the preceding term, and ſo over- 
reached the time of his death, whe". Writ was 


held tobe 1 pe 


4» of the C0. 


- Anon. 1 1. If the leſſor of the plaintiff is an infant, the 
court will on motion ſtay proceedings, till he 


Wilf. 130. 
Noke v. 


Wyndham. gets ſomebody to enter into a rule to pay de- 
28tra. 694. — 1 | fendant 


F 


„ 8 w——=—_y 2 ; Ws 


Ireland, the court ſtayed procedings 


fendant his coſts if defendant has a' verdict, an 
infant not being liable to-coſts. 
2. Where the leſſor of the plaintiff lived in Dem ex 


till he had dim. Lucas 


given ſecurity for payment of coſts, though the *' | png 


ejectment was brought under the direction of 1153. 
the court of chancery, and ſecurity had been 
already given there for 4ol. 


ua 4 Though the leſſor. of the plaint'f's | 
« title is at an end, yet the court will not ſtay. -_ 
proceedings. . 


* 


As where his title was as tenant for life, Thruſtout 


and it appearing that he was dead, defendants x in 
applied to ſtay , proceedings. But the court j K. 
refuſed the motion, as plaintiff had a right to 2 Stra. 
proceed for damages and coſts ; but they obli- 1056. 
ged him to find ſecurity for coſte. 


4. If there is an ejectment againſt ſeveral, Jordan v. 
and the plaintiff is non-ſuited, he may pay the 

he pleaſe. 2 | 
5. By ſtat. 8 & 9 . 3. c. 11. In eject- 

* ment againſt ſeveral, if any one or more. 
« is acquitted by verdict, he ſhall recover 
his coſts againſt the plaintiff, unleſs the 
judge ſhall certify in open court that there 

* was good cauſe for making ſuch perſon a 
“ defendant.“ | 
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5. A bringing a ſecond Zjectiment. 


Anon. 1. Plaintiff may bring a ſecond ejectment 
Salk. 255 

— 1 my court that there is good ground for bringing 
1 Stra. 554. ſuch ſecond ejectment, the court will ſtay pro- 


ceedings until the coſts of the firſt are paid. 


_ ex As where it is done merely for vexation, or 
Chambers there is any _— fraudulent in the ed 
v. Law ings. 


2 Black. 


— we”, f , And though the leſſor of the plaintiff had ne- 


dim. ed in the former ejectments to enter into 
Ginger v. the conſent rule, yet cars. were r 
Barnard- until payment of coſts. 


iſton. 


2 Bl 4 5 
Rep: 2104: But where che plaintiff does ſhew ſome 


ood and ſatisfactory grounds to the court, 
wi « may be allowed to bring the ſecond e- 
«"je&tment, without Paying the coſts of the 
« firſt.” 
— Mo As where the plaintiff declared on one de- 
I Stra. 681. miſe, but afterwards finding it neceſſary to join 
truſtees, he delivered a new ejectment, the 
court allowed it without 9 coſts. | 


But a miſtake alone ſeems not to be TY 
e cient to exempt the r hg from ann 


& of:colty.*!: 1 - 


* 


L. Coningl- For where Lord Coningſby brought a an av 
* ment, and had a rule for a trial at bar, and 


finding it to be on a wrong demiſe, delivered 


new 


for the ſame lands, but unleſs it appears to the 
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new ejectments, and coming again for a trial at 
bar, the court refuſed to grant ' it, but on pay- 
ment of the coſts of the former ejectment. 


« And though there may be ſome difference | 
ce as to the parties in the two ejectments, yet | 
f the iqueſtion and title is the ſame, the coſts 
of the former ejectment ſhall be paid before 
ce the ſecond is ſuffered to proceed. 


As where an ejectment had been brought un- Doe exũ 
der the demiſe of the huſband and wife, and dim. Duch- 
the plaintiff had been non-ſuited. | And after fen Mane 
the huſband's death, the wife brought a new therly, -: 
ejectment; the court ſtayed N in it, 28tra. g. 
till the coſts of the firſt ejectment were paid. . 2, 


2. After a verdict in ejectment and judg- Fenwick v. 
ment for the plaintiff, if defendant brings a writ_ Groſvenor, 
of error, he ſhall not. be allowed to bring an . 
ejectment until he has quitted poſſeſſion, or the | 
tenants have attorned to the plaintiff, ſo that 
plaintiff is in poſſeſſion, and he out. For if the 

plaintiff in the firſt ejectment was to get judg- 
ment in this, there would be two judgments for 

the ſame thing. But if defendant goes on. a 

| different title, proceedings will not be ſtayed in 
the ſecond ejectment. Pet 
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6. of Treſpaſs for the meſne Profits. 


1. © The verdict in ejectment having eſta- 
« bliſhed the right of the plaintiff, from the 
« time that his title accrued, the defendant is a 
© rreſpaſſer, and the plaintiff entitled to reco- 
| « ver 


9 


'EJECTMENT. 
e ver from him damages for his unjuſt poſ- 
< ſeflion, equal to the value of the lands du- 
ce ring that time; this is done by an action of 


3 Black. ( treſpaſs, the dama es in Nang bein 
Cam eas. < uſually but one {ill hath | : 


- 
3 


But it ſeems to be a t not 3 ſettled 
how much the plainti plants A to recover 
for the meſne profits. i ann of 


| De Coſta v. In this caſe it is held that plaintiff is not 


"Atkins. bound to claim the meſne profits only from the 


= ne time of the demiſe ; for if he proves his title to 

Hill. 4G 2, have accrued before-that time, and proves the 

Bull. N. P. defendant to have been longer in nee he 
9 ſnall recover antecedent profits. 


Ibid. and 2 But in ſuch. caſe if plaintiff oes for time 
Burr. 667. before the demiſe, the defendant 1s at e to 
contravert his title, but if he goes only for the 
time of the demiſe laid, the record againſt him 
of the recovery in ejectment is concluſive evi- 
dence of the plaimtiff 's title from that time, and 
Colli g- cannot be controverted ; and in ſuch. caſe it is 
wood and ſufficient for the plaintiff to produce the judg- 


Ramſey, v. ment in ejectment and the writ of poſſeſſion ex- 
ſeveral De- 


en record is no evidence, and therefore a 


him the plaintiff muſt ſhe w and prove a 22 2 


1 


« So with regard to en another LAG 
cc ariſes.” | * 


8 In this caſe it is 1 t the plaintiff will be 


v. Coſins. 
” Barnes entitled to recover the meine profits only from 


357. Wen time he can N to have been in 
actual 


* 


ecuted. So againſt a precedent rape m | 


Fw a © wa _ 


2 (/ / / / a 4 


. T- 75 


. ſtay proceedings till ſecurity is given for anſwer- 


Litt. . 323. Co. Litt. 199. 


EJECTMENT. _ 


actual poſſeſſion, and therefore if a man makes 
his will and dies, the deviſee will not be enti- 
tled to the profits till he has made an actual 
entry. 18 | | 
On the other hand it is laid down that when 2Roll. Abr. 
the plaintiff has once made an actual entry, Title Treſ- 
that that will have relation to the time of his ade per 


title accrued, ſo that he may recover the meſne 
profits from that time. | 


/ ” 


But however if a ſubſequent entry has a re- Rull. N. P. 
lation back to the time of plaintiff's title ac- 88. 
crued, yet the defendant may plead the ſtatute 
of limitations, and ſo protect himſelf from all 
but the laſt ſix years. | 


EM 


2. This action of treſpaſs for the meſne pro- ag, v. 
fits may be brought either by the nominal plain- Parkyn. 
tiff in ejectment, or by the leſſor of the plaintiff 3Burr 66. 
himſelf, even in the caſe of a judgment by de- | 
fault againſt the caſual ejector. But if the Bull. N. P. 
action is brought by the nominal plaintiff in 
ejectment, the court will, upon application, 


ing the coſts. 


3. If one tenant in common recovers in eject. Coodtitle 
ment againſt the other, he may maintain an“ Lo 
action of treſpaſs for the meſne profits; though; 5 


the contrary doctrine 1s expreſsly laid down in 


4. Where the judgment is againſt the tenant Thorp v. 
in polſeſſun, and the action of treſpaſs is brought = | 
againſt him, it ſeems ſufficient to produce the Ball N. F. 


TOLL Ih X judgment 87, 


EJECTMEN T. 


judgment, without proving the writ of execution 
executed, becauſe by entering into the rule to 
confeſs, the defendant is eſtopped, both as to 
leſſor and leſſee. So that either may maintain 
treſpaſs without proving an actual entry: But 


where the judgment was againſt the caſual ejec- 


tor, and ſo no rule entered into, the leſſor ſhall 


not maintain treſpaſs without an actual entry, 


- Holdfift v. 
Morris. 


2 Wilſ. 115. 


% 


Bull. N. P. 
88. 


and therefore ought to prove the writ of poſ- 
ſeſſion executed. r 


5- In treſpaſs for the meſne profits againſt 
the tenant in poſſeſſion after a recovery in eject- 
ment by default againſt the caſual ejector, the 
tenant cannot pay the money. into court, for the 
action is for a tortious -occupation from the 
time the tenant had notice of the title of the 
leſſor of the plaintiff. | 


6. Where this action is brought after a judg- 
ment by default againſt the caſual ejector, it is 
uſual for the plaintiff to recover the coſts of the 
ejectment as well as the meſne profits. 
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INTRODUCTION. 


AVING now treated of actions of treſ- 
paſs vi et armis, actions of treſpaſs on the 
caſe only remain to be confidered : 


Theſe n the ſeveral actions of 


1. Slander and malicious proſecution, or treſ- 
paſs on the caſe with reference to the perſon. 


2. Trover, or treſpaſs on the caſe, witli re- 
ference to perſonal property only. 


3. Treſpaſs on the caſe, properly ſo called, 
with reference to real property. ©” 
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CHAPTER X. 


THE ACTION OF SLANDER. 


Of nee is the defaming a man in his 
reputation, - by ſpeaking or writing words 
from whence any injury in character or pro- 


perty ariſes or may ariſe, to him of whom the 
words are uſed. | 


Caſe de Li- Slander may be committed; 1ſt, By Words. 


m_ Fa- 2dly, By writing, which is called, by libel in 
7855 ſeriptis. zd, By pictures or repreſentations of 


that ſort, which is called libel ſine ſcriptis. 


In treating of this action I ſhall firſt conſider 
each ſpecies of ſlander now laid down in its 
order, and the rules of conſtruction adopted 
by the courts. 2d. The pleadings. | 3d. The 

dict, judgment and coſts. | 
verdict, judgment and coſts — 


4 
1. Of Slander by Words. 


Words for which this action may be main. 
tained are, either ſuch as are in themſelves. 


actionable, \ 


F 


5 1 


—— 


— 


. 
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actionable, or ſuch as become ſo by reaſon of 
ſome ſpecial damage ariſing from them. 


iſt. Of Words in themſelves actionable. 


Theſe are 1ſt, Which 2 a man into any 
danger of legal puniſhment : As to ſay, Thar 
© he poiſoned another.” a2dly, Which may 
operate to exclude a man from ſociety; as to 
ſay, „That he hath an infectious diſeaſe?” 
3dly, Which injure a man in his trade or pro- 
ion as to call a trader a bankrupt. Athly, 
hich charge a man in a public capacity or 
office with principles inconſiſtent with his office: 
As to ſay ofa juſtice of peace “ that he was a Ja- 
cobite, and for bringing in the Pretender.“ 


1 


1. Of Words actionable from their bringing the 
Perſon of whom they are ſpoken, to the Danger 
of legal Puniſhment. 


iſt. © Theſe words muſt charge a fad? fo 


have been committed. For to charge a man 


« with bad or evil intentions, is not ſufficient.” 


As where defendant ſaid of the plaintiff, Eaton v. 
« He is a brawler and a quarreller, and gave eg 4 
his champion counſel to kill me, and then fly 
the country.“ Theſe words were adjudged not | 
to be actionable, for they charge no fact com- 
mitted, and the purpoſes or intentions of a man 
without action are not puniſhable by law. a 

| 2 © 
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| Bland's So where the words were ©. He is a trouble. | 
— 4 18. ſome fellow, and I doubt not to ſee him in- 
diicted at the next aſſizes for ſneepſtealing.“ 
Theſe words were adjudged not to be action- 


able as not charging the party with any fact + 


committed. 


F For the words ſhould import ſome degree " 
of guilt.” | W 


| Steward v. So that to ſay a man is in gaol for ſtealing 

| Biſhop. a horſe is not actionable : for the perſon might 

| Hutt. 2. be innocent, and the words only import His 
being in on ſuſpicion. 


| Beavor v. But in this caſe when the words were of the 
| Hides, fame import He was put into the round- 
2 Will. zoo. houſe for ſtealing ducks at Crowland.” The 
plaintiff had a verdict, and on a motion in ar- 
reſt of judgment, the court held that he ſhould 
recover, the jury having found them to be fal/e 


and malicious. 


On this ground adjective words are action- 


* able or not, according as they preſume an act 
& committed or not.“ 


- — —c — — — * 
2 — 
— 
ä — ——— — 


Brittrid- As where the words laid were, „He is 
ge's Caſe. a perjured old knave.” That diſtinction was 
4 Co.18. b. taken, ſo that if one calls another /editious or 

| | thieviſh knave, theſe words are not actionable, 

| for they only import an inclination to ſedition 
| or theft, not that the party ever was guilty of 
either, but the word perjured imports an act 
3 committed, and ſo is actionable. 


2. It 


Hg u 229 


bs 1 2. It is not neceſſary to make words Finch's 9 
n- «© actionable under this head, that they endan- Lw. 456. | 

&« ger the perſon's life, or charge him with felo- - 
n- © ny, for to charge him with any leſſer crime, 7 | 
ct * for which he is Table to proſecution, is action- vl 
. © able. As to ſay he hath gone about to get 

| “ poiſon to kill the child, that ſuch a woman 
e te goeth with (which is no felony) yet theſe 


N un — ' * R SIS LE FR 4 , | 
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s held to be actionable. Though the theft might 1 Stra. 243. 
| be of what was no felony, as apples from a tree, 

for that the- court would intend it to be of 

every thing of which he could be a thief. 


4 

« words are actionable.“ ; 

| | * 

g So where the words were“ You are a thief Morgan v. il 
t —Of what? of every thing.“ Theſe were Williams. f F 
i 

if 


2 — — 


— want wes — 


> | And note, that where a perſon had been cudding- 
. a thief, but a general pardon of all felonies had ton v. Wil- 
| paſſed, of which he had taken the benefit, and kins. | 
| a perſon afterwards called him, “ Thief.” Hob. 81. 
The words were held to be actionable, he 

being cleared of all guilt by the pardon. 


— . — ˖ cons th MS — — 
. " 2 
PE Fo , 7 SES 


- 


— — 


3. Though the words may import a charge 
of felony, yet if it appears that the fact 
charged could not have happened, this action 
ce will not lie.“ | 


— 
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As where the plaintiff declared, that defend- Snug v. 
ant having a wife then living, ſaid of the plain- Gee. 
tiff, © He has killed my wife, he is a traitor.” 4 Co. 16. 4. 
On demurrer the words were adjudged not to 
be actionable, for that the wife being living, 
plaintiff could never be brought into danger, 
and ſo the words were vain, and no ſcandal. 

| 2. The 
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2. The ſecond claſs of actionable words are 
Words whichoperatetoexclude a Man from Society. 


Tarlor v, | e 
8 As to ſay of a man that He is a leper, or 


Hill 4 Jac. hath got the leproſy,” is actionable; for . a le- 
B. R. per“ ſhall be removed from the ſociety of men 
Cruttal v. by a writ de leproſo amovendo. 1 Roll. Ab. 44. 


Horner. 
Hob. 219. 


ames v. 


400. 17. a. Theſe words were adjudged to be actionable. 
Carſlake v. 


Mapledo- But the words muſt charge the perſon with 


Paſch., 28. having ſuch diforder at the time of ſpeaking the 
8. 3. words, for if not, the words do not operate to 
2 Term. exclude the perſon from ſociety. As ** ſhe hath 
Rep. 473. given the bad diſorder to ſeveral,” is not ac- 
tionable as not ſpoken in the preſent tenſe. 


3d. The third claſs of words in themſelves 


actionable are 
Words whichinjure aManinhis Trade or Profeſſi on. 


yer? He is no more a lawyer than a devil.“ 
Theſe words as ſcandalizing him in his profeſ- 
ſion were adjudged to be actionable. 


eo. 19. 8. So if one ſays of a merchant, © He is a bank - 
ruptly knave, or, That he will be a bank- 


rupt; within two days,“ or ſuch like inſinua- 


tions; theſe words are actionable. ; 


And words tantamount, as conveying im- 


« plied ſlander, ſhall be deemed actionable.“ 


So where the words were © He is full ofthe 
Mech, x, I marvel that you will eat with him.” 


Dayv.Bul- 1. As where the words were ſpoken of an 
Wut. 59 attorney, What does he pretend tobe a law- 


*” a ww TY» 2 os 
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As where the words were, © You are a ſorry 
fellow and a rogue, and compounded your 
debts for five ſhillings in the pound.” Theſe. | 
were held to be actionable when ſpoken of a Stanton v. 
trader, being tantamount tocalling him bankrupt, Smith. 


2. When words are uſed to any perſon 
% which' are applicable to his profeffion or 
e calling, and tend to ſcandalize it, they ſhall 
{© be taken as applying to it, and be actionable.“ 


As where Byrchley, the plaintiff, being one 
of the attornies or clerks in court of B. R. and 
ſworn to deal duly without corruption in his | 
office, defendant ſpeaking of plaintiff's manner, Byrchley's 
of dealing in his profeſſion, ſaid to Byrchley, 8 3 
« You are well known to be a corrupt man, 
and to deal corruptly.” Theſe words were ad- 
judged to be actionable, as flandering him in 
his profeſſion, to which the words referred, for 
ſermo relatus ad perſonam, intelligi debet de con- 
ditione perſons. 


y 


4. The laſt ſpecies of words in themſelves 
actionable, are | 8 845 


Words ſpoken in Derogation of a Perſon in any 


Office of Dignity, Truſt, or Profit ; g 


As public officers, magiſtrates, &c. Under 
which head may be conſidered /candalum magna- 


tum, or ſlander of peers, or other eminent perſons. 


1. With regard to this head it is to be 


e gbſerved, that words may be actionable with 


© regard to theſe, which would not be held ſo 
6 1n the caſe of a common perſon.” 
| As 


28tra 762. 
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Proby v. As * the words were uſed of the Mar- 
1 quis of Dorcheſter, © My lord is no more to be 
I Sid. 233. Valued than the dog that lies there.” Theſe 


words were held to be actionable. 


„ So in the caſe of a common perſon words 
importing merely bad inclinations are not 
« actionable (ante 227) but it is otherwiſe in 
* the caſe of public perſons or non” 


| For where plaintiff Scl that being a 
How v. 


juſtice of peace and deputy lieutenant, and hav- 
Prion. ing ſerved as knight of the ſhire for the county 
3 Glouceſter, and intending to ſtand candidate 
for it again, the defendant ſaid of him, © He is a 
Jacobite, and for bringing in. the Pretender 
and popery to deſtroy our nation.” Theſe - 
words, which only charged inclinations and 
principles, were held to be actionable. 
So where the words were ſpoken of the 
| 8 plaintiff, who was a juſtice of peuce, He is a 
8 


1 827 raſcal, a villain, and a liar;“ they were held to 
2L. Raym be actionable, when applied to a ce reodes in an 


1369. 8, e. office of truſt or dignity. 


So where the words were ſpoken of Stuckley, 
Stuckley v. who was a juſtice of peace for Devonſhire, 
Bulhead. „ Stnckley covereth and hideth felonies, and is 
402. 46. a. not worthy to be a juſtice of peace.” The 
| plaintiff recovered, for it was againſt his oath 


and office, and a good cauſe to put him out of 


the commiſſion and indict and fine him. 


1. © But where the words do not charge the 
“ perſon in ſuch truſt or office, with any 
; “% breach 


4 


SLANDER 2233 
&« breach of his duty or oath, with any crime 


e | © or miſdemeanor, whereby he has ſuffered 
e « any temporal loſs in fortune, office, or any 


% way whatſoever, but are ſpoken as matter of 
« opinion as to ſuch perſons conduct, ſuch words 
8 © are not actionable.“ . 8 


* * 8 \ af IT, PS. © I 
al hr een e 2 rr e 3 + 
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7 As where plaintiff being knight of the ſhire Onſlow v. 
for the county of Surry, gefen ant, at a meet. Horne. 
ing of the freeholders of the county, uſed the 3 
2 following words: As to inſtructing Mr. 
0 Onſlow, you might as well inſtruct the winds, and 
; ſhould he promiſe his aſſiſtance, I ſhould not 
> expect that he would give it.” Theſe words 


. p 8 
= — b _— — — — =” =; 
2 


L were adjudged not to be actionable, as charging 
; no crime, but being merely matter of opinion ; 
2 and per lord chief juſtice De Grey, to impute 
| to any man the mere defect of moral virtue, 
moral duty, or obligation, which renders a man 
obnoxious is not actionable. Such as the pre- 


ſent caſe, which is merely inſinuating a doubt 
of Mr. Onſlow's honour. | 
3. But a diſtinction is to be obſerved, when Salk. 695. 
the words are uſed to a perſon in an office of 
profit. and when in one of credit only. In offices . 
of profit, words that impure either want of un- 
derſtanding, of ability, or integrity, are actiona- 
ble, but in thoſe of credit words that impute 
want of ability cnly are not actionable : As to 
ſay of a juſtice of peace, He is an aſs; he is 
a beetle headed juſtice,” is not actionable : 
And the reafon is that a man cannot help his 
want of ability, as he may his want of honeſty : 
But even in offices of credit, words that import 
corruption or diſhoneſty are actionable. 
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. Baniſter V. 
Baniſter. 


| 4 Co.17.2. 


cit. 400.17. 


4. As to Aion ih We magnatum, it is 
333 by tat. Veſt. That if any one ſlander 


a peer, or other great perſon, that he ſhall be 
| 1 by impriſonment. And by ſtat. 2. 
ich. 2. The perſon injured may in a gui tam 


action recover damages for the offene. 


2. Of Words not in themſelves enable, but 


which become ſo by reaſon of ſome ſpecial Dam. 
age. As Loſs © Fan 5 nn. Oc. 


1. For the loſs of preferment. 


As if a divine is to be preſented to a benefice, | 


and one to defeat him of it, ſays to the patron, 
© That he is an heretic, or a baſtard, or that 


he is excommunicated ;*? by which the 


tron refuſes to preſent him, and he looſes his 
preferment, he may have his action for that 


| flander. 


So where defendant ſaid of the plaintiff ( who 
was ſon and heir of his father) That he was a 


baſtard.” An action was adjudged to lie, for 


it tended to diſinherit him of the lands which 
would deſcend to him from his father: But it 
was further reſolved, that if the defendant pre- 
tended that the plaintiff was a baſtard, and he 
himſelf the next heir; no action lies, for it is'a 
claim of right. 


« And in ſuch caſe it is not neceſſary that the 


« damage ariſing from the words be certain 
© and immediate, for if it be probable and 
&« remote, it will maintain we action.“ 
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As where the action was for calling the Vaughan v. 

phintif a baſtard ; and it was moved in arreſt Gar. ee 1 

of judgment, chat he ſhould ſhe w ſome ſpecial 

damage from à preſent title and poſſeſſiun, 

whereas he had only declared that his grand. 

father was tenant in tail, and his father had di- 
vers ſons living, of which he was the youngeſt; 

but there being a paſſibility that he might in- 

herit, and he proving that he had been offer- 

ed a ſum of money for his poſſibility, the ace 

muas een toſlie „ | 


-Hislg do tnt 


2. For the 12 of " Buſineſs o or 8 


1 # 


As where the plaintiff declared that he was Levett's 
an innkeeper, and the defendant ſaid to him, CO 2 
« Thy houſe is infected with the pox, and thy 5 
wife was laid of the pox.” Theſe words were 
adjudged to be actionable, for it was a diſcredit 
to the . and e would not reſort. 0 


_ ehe, ie! 447 
0 e LDILL 15 „ FW . 8 . +31 . 
Tl 


« Bus in a ſuch —— it 7 appear has the 
„ words from whence. the injury may ariſe, 
% were uſed in a. converſation concerning the 
"6 plaintiff 's trade or buſm ee 


b Late: 115 8 3 er iel 


i TEE 
For anal plaintiff docking N 0 Was a 9 v. 
tradaneanch that defendant; ſaid to him, % You Robery- 
are a cheat and have been a cheat for divers Sulk. * 
years, — ed arreſted after a verdictfor 
the plain t not appearing that there was a 
Wee of * plaznti's trade at the time. 
« Thou h * — the words: —_ clearly. re- 5 
fer to the plaintiff's trade or calling, af a 
8 8 Y. ſhall 


787. 
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6e ſhall be actionable Oe n r is 
© found. * 


Reeve v. As Are the plaintiff. Was e * 
Holgate. dealer in corn, and defendant faid of him, 
2 Lev. 62. «© Don't deal with hin; he's 2 cheat; and has 
cheated” all the farmers at Epping, and dares 
not ſnew his face there, and now is come to 
cheat at Hutfield.”? Theſe: words evidently re. 
ferring to plaintiff's trade were held to be ac- 
-  tionable though the ſpecial verdict which 
found them, found alſo no colloquium of | aa 

riff*s trade, © vet Ne Ne. T 01 1-5 


I. * . x . ” 
* ? „ _y 
FEY 
= \ = * 


ty 4 z- For i Liſe of Marriage. n . 1 


Davis v. As Hare plaintiff declared, that ſhe beg a 

Gardiner, virgin of good fame, was goin to be married 

Paph. 76. to one Antony Bleock; and efendant ſaid of 
her, I know Davis's daughter, ſhe dweltin 
Cheapſi ide, and there was a grocer that did get 
her with child.” By reaſon of which words the 


/ _ faid Elcock refuſed to marry her. Plaintiff re- 


covered on account of the nne —_—_ | 


* 


Ae 
Holwoodv. But i in this caſe a diſtinQion i is taken, inet in 


| Hopkins, order to make ſuch words aQionable; they mu/? 


Cre. ES: he Spoken to the perſon whi'was in communication 
to have married "Yhe perſon who uur de. 
fame d, for if ſpoken generally the action will 
Graves v. not lie. For to call a woman a whore, or words 
Blanchet. tantamount, is a matter of ſpiritual cognizance, 


3 477. and not actionable at common law, unleſs un- 
4 a bio circumſtances above. 8 3 
\ > 321 1 © un * Na. 1 aar, e 


«aa <a ©. _ a 


2 — oi EC 4.x as ae ea [[ 
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i t 555 4. For the Loſs of Service. 


As if a perſon to prevent a ſervant getting 2 Per Lord 
Af gives him a falſe character, it is actiona- Bale 


But in ſuch caſe it muſt appear to have been Weatber- 
given maliciouſiy and uith an ill intention; for ſtone 46 
though the character given is falſe, yet if no — 466. 
malice appears, the action will not lie. - 3. Term. 
VF 5 Rep. 110 
ad. © But it is to be obſerved, that words 
« jn themſelves actionable may nevertheleſs not 
«© hear an action from the particular circum- 
% ſtances. under which they are ſpoken or 
e 5 | 


i EFT FFOUO Fs kk - ” 


y 1. As if words are ſpoken out of a motive of 
Friendſhip and without an intention to defame. 


As where the action was for ſaying of the Herver v. 
plaintiff, who was a tradeſman, He cannot Dos ſon. 
ſtand it long, he will be a bankrupt ſoon,” and Sttinge 

ſpecial damage was laid in the declaration, viz. E * 3. 
« That one Lane refuſed to truſt the plaintiff Bull. N. PF. 

' for an horſe.” Lane, the perſon named in the 8. 

ö declaraticn, was the only witneſs called for the 

plaintiff, and it appearing from his evidence 

that the words were nat ſpoken maliciouſly, but in 

| confidence and out of friendſbip to Lane, and only 

; by way of friendly warning not to truſt the 
plaintiff for the horſe. Pratt. ch. juſt. directed 
the jury that though the words were actionable, 
yet that if they ſhould be of opinion that they 

were not ſpoken out of malice, but in the man- 

Mr ner 


r 
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ner before mentioned, that they ought to find 


| the defendant not guilty, and they did ſo ac- 
| 2 l cordingly. 5 


* 


' fidence. - 


Edmenbon As where a ſervant” brought an action 
{Sky = = againſt her former miſtreſs, for ſaying to a per. 
Sittings af. fon who came to enquire her character, That 

ter Eaſt. 6 ſhe was ſaucy and impertinent, and often lay 

> out of her own bed, but that ſhe-was a clean 
girl, and did her work well :”* Though the 
plaintiff proved that ſhe was by this means pre- 
vented” from getting a place, yet pen Lord 
Mun «field, this is not to be conſidered as an 
action inthe common way for defamation by 
Words, but the giſt of it muſt be malice, which 

is not implied from the occaſion of ſpeakin 
but ſhould be directly proved. This ua u wb. 
H dentiul declaration, and ought not to have 

3; ben difflaſed.: _* i ain, 59 ur eh 


= 3. „If the Words have been uſed in the cour; 
1 % of Legal Proceedings, no action will lie for 
chem Mi é rtr een ener 
1 > Sag | ret 1 14 1 $2 SOL 18. t 
| Cutlery, As was adjudged in this caſe; that if one ex. 
Rev. 1 . hibits articles of peace 2 any perſon con- 
erde. raining divers great abuſes and miſdemehnors, 
in order to have him bound to his good beha- 
Viour; The party accuſed ſnall not have for any 
matter contained in ſuch articles any action on 


% 


mitted, thoſe who have juſt cauſe of com- 
1 plaint 


4 tos Fi : N 4 9944 '7 LPS 13 4% 
2. „If they are ſpoken privately and in con. 


the caſe, for the perſon has purſued the due | 
- courſe of juſtice, and if thoſe actions were per- 


cc oY - 


f wal 


«he applies, an action will lie for thoſe 
th. 0 c 24.395 


_ againſt Sir R. Buckley, and in them charged ſe- 2 — * 


it was falſe, becauſe it was in the courſe of 
Juſtice ; but, 2dly, that for the matters not 
cognizable in that court, that the action lay as 


action lies, yet that if he talks at large in the 


an action lies. 
« j N 2 
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plaint would not dare to complain for fear of 
vexation. | PRs PTL 


But though the defendant may in ſuch 
« caſe be juſtified, yet if he does not confine 
« himſeif to legal form, but charges crimes not 
« properly eognizable by that juriſdiction to which 


As where Wood, the defendant in this action Buckley v. 
had cxhibited articles in the Star. Chamber Wood. 


veral matters not cognizable in that court, and 230. 8. C. 
had often declared in the country that the articles | 

exhibited'were true. It was reſolved, that for 
any matter contained in the bill which was exa. 
minable in that court, that no action lay though 


being a flander on a perſon which he could not 
defend. 3d; That though for preferring falſe 
matter to a competent juriſdiction, that no 


country, and avers his charges to be true, that 


; * 4-066 111 n 
It was further Held in this caſe, that ifa wit- 8. C. 
_ goes beyond the point in iſſue, and ſlan- 
rs a third perſon, that this action lies againſt 
kim... * 4 


Note, That if rwo perſons ſay the ſame "HAR N. P. 
words, yet @ joint action of ſlander will not lie 5. 
againſt them. a eg 


Y-2 Having 
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Haying thus conſidered ſlander ao words, 
I ſhall proceed to 


 2dly. Slander by Writing, or Ole 
dab bd 
1 this head 1 ſhall 8 aſt,. The 
nature of libels. 2d. What, conſtitutes: the. of- 


fence, and who are liable to puniſhment. for 
__ 


. 


1. of the Nature 4 2 7 1-1 


Slander by libel differs only * Qander by | 
| rn that it is delivered in writing or printing. 


But the offence of a libel is more heinous as Its 


circulation of the ſlander is more extenſive, and 


derives too an additional degree of malignity 


from its being done premeditatedly. „ 
The rules, e ere before laid 8 


reſpect to ſlander by words, will be found to 
apply equally in the caſe of: libels. Which 
I ſhall frſt conſider ; and ſecondly, the more 
particular nature of libels themſelves.  _ .;; is 


As 1ſt, © To charge a perſon with any crime 


« which may ſubject him to the danger of le- 
gal pagiFiment | is a libel and annie. 41 


$ AT 


Eull.N,P.g As to charge a perſon with eden | 
practice 8 | . aut 


. |< To oo any matter. * 2 may 
be the means of excluding him from Jo. 
- 6c ciety.”” 


* 


my 


As where plaintiff brought his action againſt Villers v. 
the defendant for a libel, charging him with Ty 
having the itch and ſtinking of brimſtone. 
The © plaintiff recovered in this action, the 
words charging him with diſeaſes winch ren- 
dered him — 2 for en, | \ 

* 4 80 where the writing is ſuch as will. in- 
5 „e 6 max in his trade or profeſſion, it is 


{© a libel for IRA, ine ln A x 955 


SLANDER. 2 


A. where plaintiff 1 chat he was musse 
gpamaker to the Prince of ales, and it having Delany. 
n inſerted in the newſpapers that he had pre- 2 Stra. 898. 
ſented a gun to the Prince of Malet, two feet 1 Cc. 
{ix inches long which would carry as os | as one 
afoot longer. The defendant intending to in- 
jure him in his trade, had publiſhed another pa- 
ragraph in the newſpapers, e ee this cir- 
cumſtance, and adding, © That he adviſed all 
gentlemen to be cautious of dealing with r 
bo would not engage with any artiſt in toẽ nm, 
nor did ever make ſuch experiment ( except 
out- of a leather gun) as any gentleman might 
be ſatisfied at the Croſ5-guns, Lang- acre.· 
advertiſement tending to injure plaintiff My repu- 
tation as an artiſt, was adjudged to be action- 
able, though it was agreed that for one tradeſ- 
. — o pretend to more e ow Another i 
d not 5 be ſo. 3. 
305 HOY TOUS Off 
4. So 2 bo the writing injures 8 4. Rex v. 
“ meſtic; peace and happineſs of à family, Benfield & 
cc charging a man's children with immorality or — 
& incontinence.” „ As N that the Pe. re 


% * 1 4 4 
I 4 . a * » qt T © * s * IR * - 4 
* 


in De 


$113 *? 
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i tor's daughter was of looſe manners, and had 


a { 
Lake v. 


King-- 
I Saund. 
1311. 


one up to London to be delivered of a baſtard. 
his action was held to lie. 


I 5- © But nothing hall be conſtrued. a ma 
„which is neceſſary in the courſe of legal pr 


% ceedings, and is relovant to the matter which 


n cen, | 5 


As be the plaintif Jethired; That he 
being a doctor of laws and vicar eneral to the 
' biſhop of Lincoln, that defendant had preſented 
and cauſed to be printed a petition to parhament, 
charging him with divers crimes, as extortion, 
oppreſſion and corruption in his office: oy The 
action was held not to lie, the petition bei 


the neceſſary and uſual mode of complaint 


parliament for-any redreſs of grievance. - 25 


 AftleyBart. So where the 400 was a ht for a Bbel, 


v. Younge. and the offence as laid was, hat defendant 


aBurr. 877: in 2 certain affidavit before the court had ſaid, 


that the plaintiff in aformer afſidavit againſt che 
defendant had worn falſely.” The court held 
that the action would not lie, for in every dif. 
pute in a court of juſtice, where one by affida- 


vit charges a thing, and the other denies it, the 


charges muſt be contradictory, and there muſt 
be an affirmation of falſehood. This therefore 
being neceſſary in the courſe of legal 18 88 
ing, ac no avon. would lie for 1 3 


6. 80 no matter which 3 is ſtated in a 
* memorial or petition for the redreſs gf griev- 


. ances, and addreſſed in the proper channel, 


. by Which ſuch redreſs may be had, that is to 


„the 


* 


— I. i ene ma a @iaOooe-- 4 


P 


* rn 


of Greenwich Hoſpital, wrote a large volume, of * 


is achigher offence than againſt a private per- 


private perſon, he ought to deſtroy it, or to 
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the perſons: only who have power to give 
„ ſuch redreſs, ſnall be deemed libellous. 

As where defendant being deputy governor Rex v. 
which he alſo printed ſeveral ropiès, containing DOR. 
an account of the abuſes of the hoſpital, and 
treating the characters of many of the officers of 
the hospital, and Lord Sandwich in particular, 
who was then firſt Lord of the Admiralty, win 
much aſperity. He diſtributed the copies b 
the governors of the hoſpitul only, but it did not 
appear that he had given a copy to any other 1 
perſon. On a rule for an information for this as 
«libel, Lord Mansfield held, that this diſtribu. 
tion of the copies to the perſons only, who were 
from their ſituation called on to redreſs the 
grievances, and had from their ſituation power 
to do it, was not 4 publication ſufficient to make 
that a libel, and he ſeemed to think that whe- 
ther the paper was printed or in manu- 
ſcript under theſe circumſtances made no differ. 
ence. - | 
As words ſpoken without an intention to Wh 


e be made public, as in confidence or private, 


«« are not actionable. So if a perſon in a pri- pn 5p 
vate letter expoſtulates with another on his vi. 2 grownl 
ces, it is no libel. | 151, „411 


. : 7 4 i! ; * 1 Fo f 14 2 * 
75 65 5 IO Wy" .. $1 Caſe de Li- 
And note, That a libel againſt a magiſtrate bell — 
J upon government. 5 Co. 125. 
FR 0 not 8 


N — 1 4 * * A k 
„ * % Y * 
4 * . _ I N F 


„ * 
- 
1 
"> 


ſon, for it is a ſc 
**73 .Y 1 841 10 | . 52 . 
js 4 ; r ; 1 | * * 1 8 wh way) 1 
Therefore, if one finds a libel: againſt à Halli- 

, gai nſt wood'sCaſe 
cited. 


bring gCo-125.b. 


N „AD. E x. 
it to a magiſtrate. But if it is againſt a 


e Nr N ch be NT out. 


"oF" 1 
* * N "Fx a o 


ob 4 to the acre particular Nature of Lites 
| — 1 A defamatory, writing, exprofing ably 
Trin. 12 the initials, or one or two letters of a perſon's 
Ann. name, but in ſuch manner as obviouſly and in- 
8 dubitably referri rring to the perſon, and ſo that it 
re. * 1 would be nonſenſe if ſtrained to any other 
8. P. meaning, is as properly a. libel as if the whole 
name had been mentioned at large, for it 
would bring the utmoſt contempt on the law to 
ſüuffer its juſtice to be eluded. by ſuch trifling 
evaſions, and that a writing underſtood by the 
meaneſt capacity ne not * bis by the judge 
ve . ; 2 1 8 * I; ; 


2. 10 A a then vb with ſrigned name, 
has been — a va 


Per Ld. As was the caſe of Mrs. Dodd, ds oo 
Dicke. a letter abuſin ing the late king, under the title of 
2Atk. 470. Morriweis Sophi of Perſia ; though the whole 


letter was ſo couched A feigned names, yet the 


jury fourd the publiſher. gulty- 
Hick | 


zd. A writing, though not directl lr) . 
Las are. © flax crimes, may be a libel, as if done arg: 


Poph. 139. ** taunting or ironical ee As after re- 
counting any acts of public charity by the per- 
ſon to ſay, You will not play the Jew or 
e and ſo 80 on in a Tn. of ridi- 


+4 | | WPY #4 ; cules; N 


— on, he ought to bring it to a magiſ- 
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cule; to it mate that What he did, drome 
from: vaho glory. 
I in 5 +1 i 76 opt Ne | 
N It i ok e r che libel * — 4 r 
true or falſe, or whether the party againſt p 
whom it is levelled is of good or evil „ for Av ag = 
the pat 7 grieved ought to complain for every | 
injury done to him to che ordinary courſe of 
law, and not have recourſe to methods be. 


dreſs by llanderous W rern 
5. A writing. be "ME cuts ths Ont 41 
W libelled is dead. For it ſtirs up ugh the of bel. ſamoſ. 


the perſon's family to revenge this attack on his 3 N 
memory. And if he be à magiſtrate Who is 
dead who has been flandered, it is puniſhable 

as a ſlander on the gor ern ent. 98 


Fb it i. neceſſary to be obſerved, that libels 
are puniſtable by information and indictment, as 
well as by action, that is conſidering them as an 
offence againſt the public peace and good order 
of the ſtate, and thereon is founded the diſtinc- 
tion, that if any perſon is flandered by libel, he 

may have his action as well as an information wal 
indictment. But a libel reflecung on rſon 
dead, or the conduct of the king b m rs or 
government, without any — rt application, 
is puniſhable only by information or indietment, 
as a matter of public not of individual concern. 


14 was the caſe here of an information x Rex. *. 
againſt the defendant, © For'publiſhing' an ad- Horne. 
vertiſement faggeſting g that many of his ma. CP: on 
jeſty's ſubjects had been murdered by his ma- 
jeſty's troops in America, and propoſing a 

ubſcrip- 


. 


' 


Rexv.Curl,” 
2atra. 788. 

Rex Rex w. lil. 

Ibid. cit. 


Rex v. 
Woolſton. 
28Stra. 834. 
Fitzgib. 65. 
. 


Regina v. 
Bedford. 
- Mich, 12 


cit. 2 Stra. 
789. 


9 EA V 5 E R. 


Libſcription for raiſing a ſum of money for the 
ſupport of their wives and children,” the peo- 
ple of America then being in open rebellion to 
this country. The defendant was e n. 
d fined, and imprifoned.. % 70 Eh TED 


* 
p * 


4 And. on the ſame. ande, though. 1 2 
45 writing may not convey any ſlander a gainſt 
any perſon, yet may it be a libel, n hav- 
ing an evil public tendency 0 ent the mr 


1 ners o the n 


os if be 


Me in this — 5 W Fi ob. 
dene book, which had been publiſhed- by the 


defendant, was, on an information and on ſo- 


lemn argument, adjudged to be a libel; ah he | 


was convicted and ſtood in the pillory. 


80 for the Lain reaſon; publications le- 


40 velled againſt the eſtabliſhed Tale er, dave 
been hel den be libels:” 68 


4; 


* 
LY * - 
WJ 's 1 N 


As e e 1 was 3 of VEL 


publiſhed four blaſphemous diſcourſes on the 
miracles of our Saviour, and attempting to 
moye in arreſt of judgment, the court ſaid they 


would not ſuffer it to be debated, whether to 


write againſt chriſtianity was not an e ace pun- 
iſhable in dhe naa courts at common Ve 


And on he Gnikar principled of public con- 
cern. A treatiſe of hereditary right was held to 
be a libel, though it contained no libel upon 
any part of the then I GO Omen: 


7 2 "6 . 
944 21 o „4 * TY if 


P And. 
84 4 0 11 3445 G do 4 nd £4. : . 

a A. 1 

Ten 


„ 


8 


Mw w n= 3A. {+ Af md uy EA we 


8 
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And in like manner any public reflection 


cc on the adminiſtration of Juſtice is libellous.”? 


| As where one Hurry 17 been maliciouſ- Rex v. 


ly proſecuted for perjury by defendant and ac- 


247 


Watſon & 
al. Hi. 288. 


uitted, and having afterwards recovered large z. 2 Term 
mages for the malicious proſecution from Rep. 19% 


Watſon, the corporation of Norwich, of which 
he was a member, made an order in their books 
voting to him 2,300l. in conſideration of the 
verdi againſt him, and declaring that it was 


done in conſideration of his being actuated by 


motives of public juſtice, and preſerving the 
rights of the corporation, and ſupporting the 


honour and credit of the chief magiſtrate. The 
court held this to be a libel on their ee ee 


and the adminiſtration of juſtice, and made 


a rule abſolute for an information againſt the 
defendants. | | 


Though theſe caſes on indieFments and infor 
mations for libels do not 2 belong to this 


treatiſe, yet being neceſſary to tlie clear under- 
ſtanding of the doctrine under this head, I have 


thought it not improper to inſert thoſe now 


mentioned, and the other caſes on the ſame 


head, premiſing thoſe caſes in the rules adopted 


by the court in granting informations. 


As iſt, It is a general rule that the court 
will not grant an information for a private libel, 
charging any perſon with an offence, unleſs 
ſuch perſon will deny the charge upon the oath. 


Rex v. 
Miles. 
Dougl. 271. 


For if che party admits the libel to be true, Rex v. Ro- 


or does not deny it, though being true does kerton. 
Vol. II. 3 | 


not 


1 Stra. 498. 
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not excuſe the libel, yet it is ſufficient to in- 
duce the court to leave the party to his 32 — 
_ oy by indictment. 


Rex v.Haf- - But to this certain exceptions have been ads 
Feen mitted, 1. Where the libel is founded on f 
+5-57% charging che proſecutor with words delivered | 
in parliament, for ſuch cannot be OY 5 

Bill of Rights, 1 M. & M. ſef. 2. c. 2. art. 

2. Where that charge is only general. a 

Where the party libelled is at ſuch a Aſkame . 
that he cannot be had to ſwear, when the in- 4 
eee bes 0 


Per Lord And note, That what is or is not a libel is 1 
Mansfield. matter of lau upon the face of the record; on 


8 - which after conviction the defendant may move 1 
| in arreſt of judgment, if the W 15 not a 60 
libel. 

% 2. Wherein the Offence of Libels. —_ i/ts, EU 8 

who are liable to Puniſhment for them. h 

1. © As the offence of a libel conſiſts in be. | J 

ing che means of propagating ſlander, it is fe 

« eflential to a libel that it be publiſhed”? _ P 

i Rex v. Fit- For in an information for a libel in this caſe þ 
ter and it was held that copies of a libel being found . 
oo pa in the defendant's chamber was no publication | 

« offence, without di/courſung of it or delivering pi 

it outs mY 


4-- 


80 
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So on an information for a libel in this caſe} John 
it was reſolved, that every one who ſhall be 3 
convicted ofa libel ought to be a contriver of 59. b. 
it, or a procurer of contriving it, or a mali- 
cious publiſher of it, knowing it to be a libel. 
For if one reads a libel; or hears it regd,-it is 
no publication, as before he reads it of heart 3 
it, he cannot know that it is a libel, but if after 
hearing or reading it, he repcats any part of it 
to others, or reads it to them, it is a publica - 
tion of it; but if he writes a copy of it, and * 
does not publiſh 3 it to others, it is no publica. 
tion of it. But this might be evidence rather 
againſt him unleſs he delivered the copy to a Fo 
magiltrate. Nog: | | 5 1 


* "2 


« But writing a libel foil to be ſafficient, 3 
** though the perſon Was not . in che a. 6 . 0 
FE! 0 e 


8 in this caſe the j jury found, FR "6 ye; 
the defendant did write the libel, but that it Paine. 
was dictated to him by a perſon "unknown to, Carth 7% 


him and to the jury, and that the ſtranger? 8. 1 ab 


dictated the whole of the ſubje& matter which 


the defendant wrote. The court held the de- 
fendant to be guilty, the writing being the e. 
ſential part, a making” of the libel, and fo dif. | 
ferent from tranſcribing of it, as in the laſt caſe, 
which is not of itſelf : an offence. 4 
2. proof of the ſale of a libel in che hop of u Ret v. . 


mon. 
printer, is prima facie, evidence, to convict the > Race: 


owner of the ſhop of having publiſhed the libel, / 268 7. 
and muſt ſtand till. contradicted, explained, or 
exculpated by contrary evidence ; and though 
10 the 


* 


the copies have been ſold by his ſervant with- 

out his knowledge, and he afterwards. ſtops 

the ſale, this can only be offered in mitigation 
of puniſhment. | , 


3 1 . | a man ſends a libel to London to be 
F 3 publiſhed, it is his act in London if the publica- 
+: has. tion be there. 4 


— 


Cate fam. 4. And as to the mode of publiſhing a libel, it 
Libel is reſolved, that it may be publiſhed, 1. Tradi- 


5 C0. 125: tione, or by handing about copies of it. 2. 
Verbis aut cantilenis, reading or ſinging it in 
the preſence of others. ; ; 


Want's But repeating part of a libel in merriment 


Caſe. without malice, has been held not to be a pub- 
Moor 627. 


Rex v. Ben- liſning . But ſinging a ſong in ridicule, or 


eld & al. ſlandering a perſon's character, was in this 


2 Burr. 980. caſe deemed a ſufficient publication. 


3. The third ſpecies of ſlander is called 
Libel ſine Scriptis. I 
5 Co. 125. As by pictures; raiſing a gallows before a 


man's door, and hanging him in effigy, and 


ſuch like. 


3 Black. But as to ſigns and pictures it ſeems neceſ- 


Com. 1a. ſary to ſhew y proper innuendoes and aver- 
ments the defendant's meaning, that they par- 
ticularly applied to the vlaintif and that ſome 
ſpecial damage has followed. 


2. Of 


ALT SN 


8 8 2 


n 


0 IND E x. 
of the Rules of Conſtruction atopted 
buy the Court in C afe of flunderour Words. 


The old rule in the conſtruction of words was. 
that they were always to be taken in mitigri 


fenſir, but this is now exploded, and the rule is, 


that they ſhall be taken in that fenfe in which *: 
they would be aurderſivod by thoſe who hear 
and read them. 


But many former rules of conſtruction * 
with this, as 1 

1. That all the eee 1. to oe taken 

together, for though part of the words may 
« he actionable, yet they may be ſo explained 
© by the ret ers not te bert a ako, 25 hr 


As wave the words were, ** Brittridpe is a 


251 


Bradley v. 
Meſſon. 
Mich 108. 7 


Bull. N 


Brittrid- 


perjured old knave, and that appears from a ges Caſe. 


ſtake, parting the grounds of H. Martin and Mr. 
Wright.” After a verdict for the plaintiff the 


4 Co. I% 


ment was arreſted, for though che firſt words 


© perjuredoldknave' "Ire actionable, yet it muſt 


be perjury in a court of juſtice, whick Is action- 


able, but here the ſubſequent words explain 
the words clearly not to mean judicial perjury. 


2. Where words are eben which bear 
an imputation of flander, or with an inten- 
# tion to defame, the court will not ſtrain to 
6 * find an innocent meaning 105 them.” 


As where defendant. bud to the plaiptif 
" * did your huſband die?“ plavariff an- 


Z 2 ſwered 


- 


Ward v. 

Reynolds, 
Gilb. Rep. 
243. 


1 


Box 


P * 


9 


v. 


But naby - 


Hob. 


116. 


* 


Stanh 8 | 
v. Blk. hath but one manor, and that he got by ſwear- 


ſwered, As you may, 0 it pleaſe God. 
Defendant replied, © No, he died of a wound 
you gave him.” On not guilty pleaded, plain- 
tiff had a verdict, when it was moved in arreſt of 
judgment,that the words might have aninnocent 
meaning, as that the ſtroke might have been 
given by accident, but the court ſaid, that the 
words bore a ſcandalous meaning, and that they 
would not endeavour to find out, how they 


might be ſpoken with an innocent meaning. 


“So on the other hand they will not put 
* a forced conſtruction of guilt on words which 
<< may bear an innocent meaning.“ 


As where the words were of an attorney, 
He is a common maintainer of ſuits.” They 


were held not*to be actionable, for to maintain 


ſuits is his buſineſs, and the words ſhall not be 
conſtrued to import a charge of maintenance 
when applied to him. | 


„be words ſhould import 's direet 
ce charge of a ſlanderous nature, not by infer- 


© ence or concluſion, or the court will not 
© hold them to be aCctionable.?” © 


As where the words were, M. Stanhope 


4. x5. a. ing and forſwearing.” The words were ad- 


judged not to be actionable, 1. Becauſe they 
were too general. 2. Becauſe they did not 
charge the plaintiff himſelf with ſwearing and 
forſwearing, for he might have got the manor 
ſo, and yet not by privy to the ſwearing or for- 
ſwearing. | 


E So 


00 
40 


— 


0 * LANA him. 
“So the perſon flandered muſt therefore al- 


ways be certain, ſo that there can be no 
doubt as to the perſon meant. 


As if one was to ſay, © One of the ſervants , Co. 15. b. 
of J. S. (he having many) is a notorious felon io 
or traitor.” No action lies, on account of the 
uncertainty of the perſon. | But if the perſon is 
once named, as if after converſing about J. S. 
one ſays, He is a notorious thief.“' This is 
actionable, for the perſon meant may be ſuffi. 
ciently aſcertained by the innuendo, which in 
the former caſe could not be done. LES mY 


1 


4. Where words are uſed with an inten- 
ce tion to ſlander, though the offence which the 
«© defendant intended to lay to the plaintiff's 
ce charge is improperly expreſſed, yet may the 
« words be actionable.“ 


As. where defendant ſaid of the plaintiff, Twaites v. 
« Twaites has hired ſeveral perſons to make Ei. Raps 
falſe powers to receive ſeamen's wages.” This 216. 
was conſtrued to convey a charge of forgery, | 
and to be actionable, though the word powers 
is general, and may not properly mean letters 
of attorney, yet being ſo uſed in common ſpeech, 


it ſhall be conſtrued as intending to defame. 


3- I ſhall 


— — — — — — — i 
— 
. 


o 
4 
# 


SLANDER. 
fn e RPE 18 r the 1 


ll a - 'Pleadings. 


4 And 10, Thoſe on the part of the | FOES 


* 


os {; Plaintiff, 


" 


at F Where the werds or ſentende 4065 not | 


« of itfelf contain a charge of a flanderous na- 


E ture, without words of reference, or expla- 


e natory of the meaning, or application, it may 
% beſupplied by proper innuendos in the declara- 


0 He as to matters or Nen ex referred to 
* 
4 But as to , dow far che petlendaty re te be 


- 


| ſlowed it kibees reſolved : 1 82 442 


+} 


1. The * of thi Gal being to 


e fpplyithe abſence of ſomething neceſſary to 


3 


Caſt 1 


v. Hobbs. 


Cro. Eliz. 


428. 8. P. 


rb complete the ſentence, and ſhew the appli- 


e cation of the words, it can never be I 
% mitted to extend their ger age beyond the 
unport of the words themſelves.” 


For where the words were © Maſter Parham 
_ did burn my barn,” with an innuendo, © a barm 
> full of corn,” (which is felony if there is corn in 
it, or it be parcel of the dwelling-houſe.) The 
court would not ſuffer the innuendo to imply, 
that there was corn init, when the word would 
not of itſelf bear ſo extenſive a meaning. 


2. © So where the perſon is uncertain an ix. 


5 


* nucndo ſhall not make him certain. 


\ 


SLANDER. 


As if one ſays, © I know one near or about 400. 25. b. 


J. S. who is a notorious thief.” The perſon 
really meant cannot be ſupplied by an innuen- 
do, when there has been no previous conver- 


ſation about him. For the office of the innuen- © 


do is to contain and deſign the perſon who was 
named incertain before, and ſtands in the place 
of a prædict. And therefore without ſomethin 
to refer to cannot be made certain, for it woul 


be inconvenient that actions might be maintain- 
ed by imagination of an intent, which does not 


appear by the words. on which the action is 
founded, but which is uncertain, and ſubje& to 
deceivable conjecture, 4438s | 


3. 80 neither ſhall the words if uſed ge- 


« nerally be extended by the innuendo in the 
« declaration to apply to' any particular thing, 


« ſo as to induce guilt from thence, 


As where the words were He forged a Thomae v. 
warrant” innuendo a certain warrant, by which 1 
the ſheriff was commanded to take Margaret He 
Hogg, &c. It was held that the innuendo could Duckins, 
not ſpecify in ſuch manner that which was ge- % 4% . 


nerally alledged. 


2. The next part of the declaration ma- 


6 terial to the action is the averment. ' This is 
% where the words for which the action or libel 
is brought are only criminal by reference to 
« ſome other fact, which therefore conſtitutes 
*« the ground of the action, or is neceſſary to 
% maintain it; in ſuch caſe this matter muſt be 
« expreſsly averred in the declaration. 


As 


b. 2, 
ey v. 


255 
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4 - As in the caſe of traders, certain words are 
actionable applied to them, which are not ſo 
when uſed to others, as to call one a bankrupt, 
c. In ſuch caſe it is neceſſary to aver a co/lo- 

© quium, concerning ſuch perſon @s u trader, and 
that the words were uſed with that applica- 
tion. Wy Daa i bien 


—_ s © So where plaintiff brought an action for de- 
Hob. 309, ſendant having ſaid, „ That he was indicted 
for felony at a ſeſſions holden, &c.” but did 

not aver that he had not been indicted; after 

a verdict for the plaintiff judgment was arreſted 
for want of this avermeut, for if he was not in- 
dicted there was no crime. 81 
Lowfield In like manner in the caſe of libels, the ſame 
OM averments are neceſſary, and in this caſe judg- 
2 Stra. 934. ment was arreſted,” becauſe it was not laid that 
the judgment was of and concerning the plaintiff. 


Rex v. Al- So where the libel was, an advertiſement 
Fig reciting certain orders made for collecting mo- 
among the 
horned cattle in Suffolk, and it charged that the 
money ſo collected had been- improperly ap- 
plied, and the information charged this to be a 
libel on the juſtices of Suffolk, but m the body of 
the libel no mention was made of the juſtices of 
Suffolk, nor did the information in the intro- 
ductory part ſay that it was a libel of and con- 
cerning them, and though in the body of the in- 
formation when any order was mentioned, there 
was an innuendo, that it was an order of the juſ- 
tices of-Suffolþ: but judgment was arreſted, fot 
want of the averment, the innuendos not ex- 
24 plaining 


. TT 


35 KA 


a of lag 


EF. 
* 


| In queſtion for poiſoning my aunt, and I make B 


SIGN DUETTE. - Up 


plaining ſufficiently the matter, there ans be no- 
thing to refer to. 


But where the information was for a libel, Rex v. 
6, and concerning the ting s gouernment: theſe — I 
words were adjudged to be a. ſufficient intro- bp: 
ductory averment to ſupport the information, ai 


by reference of the ſubfequent matter to them. 


© But where the words charge a crime, 
« which words are of themſelves actionable, it 
c ſeems that in ſuch caſe, an averment, . 4 
cc crime was not committed, is not neceſſary.”? 


As where the words were, I will call him wobb v. 
no doubt to prove it.“ After verdict for the 82 Fu. 
plaintiff it was moved in arreſt of jud „5 
that it was not averred, that in fact the de- 
fendant's aunt was poiſoned: But curia r 

for the plaintiff's character is * 

though he never did ſuch a face. 


3. In an action by a trader» for actionable Hawkins, 
words, as for calling him bankrupt for exam- Cutts. 
ple, the declaration fhould ſtate © That he was Hutt- 49+ 
a trader, and uſed the trade of, &c.” For where 
in this caſe plaintiff only declared that he uſed 
the art and myſtery of a baker; judgment was 


arreſted, as, it might be only for the au of his > 591557 


own family. 


So he ſhould alſo ſtate in his N Emerſon v. 
That he gained his liuing by buying and ſel- 


ling.” For in this caſe for want of ſuch aver- I Sid. 299. 


ment judgment was arreſted. For ſuch trad- 
ers only are within the bankrupt laws. 


% 80 
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4 $9 the declaration ſhould ſtate, * That at 
the time of the words ſpoken he was a trader. 


Dotter v For where in this caſe the plaintiff only de- 
— Elim. clared, That he was of good fame, & per 
794. multos annos retroactos, was a merchant, c.“ 
3 The court inclined to think the declaration ill, 
as the words did not ſufficiently ſhew that he 
was then a merchant, as he might have been ſo 


for many years paſt, but have left off trade. 


WI — N 


And theſe ſeveral matters muſt be proved 
at the trial. * l 


4. If an action is brought for calling the 

plaintiff's wife a bawd, per quod J. S. left off 
coming to the houſe, the ſpecial damage being 
the giſt of the action, which is the huſband's 
only, it ought not to be laid ad damnum ipſorum. 
But where the action is brought for words in 
themſelves actionable, and no ſpecial damage 
laid, there ſuch concluſion is right, for the 
Action ſurvives. * | 


And note, That my generally per quod 
ſeveral perſons left the houſe, without nam- 
ing any in particular, is not ſpecial damage. 
| 3 
Regina v. g.. In ſetting out the words, or the tenor of 
3 words, in the declaration in this action, there is 
written. Of words ſpoken there cannot be a 
tenor, for there is no original to compare them 
to as in the caſe of words written; therefore in 
the declaration for words ſpoken, variance in the 
omiſſion or addition of a word is not material, 

It 


a difference between words ſpoken and words 


SLANDER. .. 
it is ſufficient if ſo many be proved and found 
as are actionable. But it is otherwiſe in the 
caſe of words written, for though in deſcribing 
a libel, or other writing, there are two ways of 
pleading, either by the words, ſaying cujus tenor 
ſequitur or in hæc verba, &c. or by the ſenſe; 

if you declare on the words themſelves, any 
variance or miſtake is fatal, for tenor means a 
tranſcript or true copy. But in declaring on 
the ſenſe ſuch an adherence is not required, and 
a variance is not fatal. | | 


Therefore, where the declaration was for a 14. 
libel ſecundum tenorem ſequentem, and in ſetting 
out the ſentence, nor was inſerted for not, 


; though the ſenſe remained the ſame, the vari- 
ance was held to be fatal. : 

ö 6. *©* As it is eſſential to a libel that it 

L | © be publiſhed, it is therefore neceſlary chat 6 
ce that ſhould appear from the declaration, but 


© the word publiſhed is not eſſential, nor is 
© there any technical form of words neceſſary, 
. | if it appears by any means either from the 
11 ( particular caſe, or in any manner that the 
„ libel was publiſhed.“ - 


As where the count in the declaration was Paldwia 9. 
« for printing, or cauſing to be printed a libel Elphin- 
againſt the defendant in error, in a newſ< ſtone, in 
s | paper,” and the error aſſigned was the want l 
of the averment of publication. The court held à Black 
mn that the fact of printing a libel, though it might Rep. 1037. 
in } be an innocent act, yet unleſs qualified by cir- 
e | cumſtances, ſhould prima facie be underſtood to 
l, | bea publiſhing, as it mult be delivered to the 

Vol. II. "i A @; compolitor, 
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compoſitor, workmen, &c., But printing in a 
newſpaper admits of no doubt on the face of 
it, and ſhall be intended to be a publication, 
unleſs defendant ſhall ſhew that it was ſup- 
. preſſed and never publiſhed ; the, court there- 


fore gave Judgment for the Pee in i 


error: 


Carpenter . Plaintiff need not in his declaration, , aver, 
v_ Farrant. « That the words or charge was not true, for 
Mich 19 that is ſupplied by the general allegation in the 


3 declaration, that the — publiſhed them 


falely ad 


2. . of the W on the Part of the 


Defendant. 


1 The general iſſue in this action is not 
ty, or a\denial that the rome ſpoke" 0 the 
words in queſtion. Fe 


* 
2. Several ſpecial be in juſtification are 


ood, which admit the fact but deny the ane 
- or defamatory intention. 


Brook v As the defendant may plead chat the words 


Montague. were ſpoken by him as counſel in a cauſe, and 


: ALD, that they were pertinent to the matter in queſ- 
| tion; ſo he may: juſtify the ſpeaking them 
through concern, or the reading them as a ſtory 
out of an hiſtory ; or he may ſhew from the 
dialogue that they were ſpoken, in a ſenſe not 
defamatory ; or he may give theſe matters in 


evidence on the- Pew ſue, for they prove 


him not 19 of the words maliciouſly. 


% And 


SLANDER © 2861 
And the defendant may juſtify by ſne wing 
« the application of the words uſed not to be 
6% flanderous, though they would otherwiſe 


import ſlander “!? 


As where they were for calling plaintiff 4 Co. 13. b. 
« murtherer.” ' Defendant may ſhew that it 14. 
was in a converſation concerning the killing of 
hares, of which plaintiff having Rid that he Fad 
killed ſo many; that defendant then ſaid he 
was a murtherer, but meant of hares. by 


«© But it is no juſtification of ſlanderous 
«words, that the defendant heard them from 
another perſon, for every one is anſwerable 
*« for the ſlander which he himſelf propagates 
of another.“ | | 


As where this action was brought by the Anon. 
captain of a ſhip againſt a merchant of Briſtol, G. Hall, 


for ſaying, © That his veſſel was ſeized, and he Ball N. P. 
put into priſon at ——, for ſmuggling” corn.“ 10. 


Ch. Juſt. Lee held that proof of the defendant's 
having heard it read out of a letter, and that he 
only reported the ſtory, was no juſtification, 

. but that he was anſwerable for the reports 
which he propagated,' and the jury gave 1501. 
damages. e 


So it is no juſtification of ilanderous words, powell 5. 
that defendant /u/peAing the plaintiff to have Plupkett. 
been guilty of the fact, concerning which the Cie. Car. 
words were ſpoken, had ſo uſed them concern- 

ing him. | ” en ©2508 : | 


1 


3. © Defendant may plead that the worde j Co 125.h. 
* weretrue. For if ſo, it is damnum abſque in- Dougl. 375. 
0 4 | 6 furia. 


Oxford 
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juria. And the truth of the words muſt al. 
« ways be pleaded. But in the caſe of a libel 
* the truth of the words can neither be plead- 
*ed or given in evidence.“ AN. 


Under- For where in an action for words the de- 


ug fendant pleaded not guilty, and offered to prove 
2. Stra. the words to be true in mitigation of damages, 


1200. the Chief Juſtice refuſed to permit him, ſaying, 


that the judges had then come to a reſolution 
never to permit the truth of the words to be 
given in evidence under the general iſſue, but 
that it ſhould always be pleaded, whereby the 
plaintiff might be prepared to defend himſelf, 
as well as prepared to prove the ſpeaking of 
the words. | N 


_ _ © But if plaintiff, after proving the words 
laid, goes into evidence of other words, 
© which thew defendant's ill-will to him, de- 
„ fendant ſhall be allowed to give the truth 
% of theſe words in evidence.” ? 


Collifon v. As where the plaintiff brought an action 
Loder, at againſt the defendant for ſaying “ He was a 
buggerer, and that he caught him in the fact.“ 


1750. 


Bull N. P. After proving the words, plaintiff gave in evi- 


dence that at another time defendant had 


faid, „ That he was guilty of ſodomitical 


. practices.” Juſt. Burnet permitted the de- 
fendant to give the truth of theſe words in evi- 
dence, for 1 of action not being brought for the 


| ſpeaking of them, defendant had no opportu- 
nity of pleading that they were true, and being 
given in evidence in aggravation, defendant 

_ ought to be permitted to ſhew that they were 


4 A 


true in mitigation. . rg 
* 


4 A Recovery f Damages in a former 
Adtion for the ſame Words, is a good 2 


And where 2 perfor has once recovered ix 
damages in an action for words, he cannot af- 5 l. 
terwards have another action on account of 
any ſpecial damage, as the loſs of preferment, 

&c. which may afterwards ae, in Tegen 
of the words. . 


Neither ſhall. plaintif by any variation, Gardiner v. 


omiſſion, alteration or explanation, be allowed Helwis 
to vary the words, ſo as to ſuſtain, another . 
action, but the former ee an be er 


14 1 
e 1 0 f ET At S964 


% Another FL, in” this aon is 
« accord and ſatisfacti Fon.” | 


4 
141 


But this muſt * „ and, a valucble 
ec * conſideration i im lau.? „% n 17 


For where to an adicyforyrade:deferdie Dei . 


aded an agreement between him and the „ 


plaintiff, that the plaintiff having done a treſ- un. 


paſs, that it was i na that one action ſhould- 
be ſet againſt another. On demurrer A5 pies. 
was ruled to be a bad one. ut ye, 22 1 


So where to a like 1 — datt pleaded Covill v. 


an agreement between him and the plaintiff, Geoffrey. 


that he ſhould confeſs the wrong, and afk ih 96. 5 


plaintiff's pardon on his knees; it was adjudg- 
ed to be an inſuſſicient plea, for che e 
I e value in la v. 


q 
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„pe, ee ik e is another 


plea r As to which it is enacted by ſtar. 
21 Fac. 1. c. 16, “ That actions for words 


„ muſt he commetnacd within tue year, after 
is.) 66, che words have been ſpoken.“ tk 1 


Litt. Rep. 


342. 


Saunders v. 
Edwards. 
r Sid- 9. 


"Hen this ſtatute it has been held, 


12 That it extends not to actions for Ne 


"Wy magnatum. 


2. Neither does it extend to cafes” in which 


the ſpecial damage is the giſt of the action, ac- 


cor to this diſtinction, viz. where the 


words/are themſelves/aGtionable, there the da- 
mages ſhall be held to refer to the words them- 


ſelves, and not to any ſpecial 2 and in 
ſuch caſe tlie ſtatute is a good bar. But where 


the words are not actionable, without ſpecial 


damage, there the ſtatute of limitations i is no bar, 
for the action is for the ſpecial damage ariſing 


from the words, not for the werds themſelves. 


sn 
Geare v. 
Britton. 


Per Lee Ch. 
Juſt. Mich. 
1746. 
Bull. N. P. 
7. 


3. This Abend not to ſlander of title, 
for that is not properly ſlander, but a cauſe of 


damage, and the ſlander intended by the ſtatute 
is of the perſon. 


Of the . the 


Plaintiff, 


1. „Thong 5 the _ are in themſelves Ann 
able, bine! is not at liberty to give evidence 
of any loſs or injury lie has ſuſtained by the 


th 
i 


{peaking of them, unleſs it be ſpecially laid in 


the declaration. But-after he has proved the 
words gs laid, he may give evidence of other 


EX - 
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expreſſions uſed by the defendant as a proof of 
his ill-wilbtowards him. CORE? 


For in ſuch caſe of words actionable, what. Per Ld. - 
ever ſpecial damage is laid, plaintiff may go into — 
evidence of it, but not more. As where the v Newman. 
words were You are a thief, and I'll prove 1 Stra. 666. 
you ſo,” with a per, quod, that by reaſon oß 
them one John Merry, and divers others, left 
off dealing with him ; the chief juſtice allowed 
the plaintiff to go into evidence as to Merry, 
but not as. tothe reſt. 


1 1 * 


28. But if plaintiff declares. for words not queſt v. 
actionable, and lays ſpecial damage, if the plain- Loyd. 
tiff does not prove the ſpecial/damage laid in Bull. N. P. 
the declaration, he muſt be non-ſuited, becauſe * 
the ſpecial damage is the giſt of action. But 
where the words are themſelves actionable and 
ſpecial damage is alſo laid; if the words be 
proved the jury muſt find for the plaintiff, wh 
though the ſpecial damage is not proved. 


In the caſe of Browning v. Newman (ante) 
it is faid, that where the words are not in 
themſelves actionable, but the ſpecial damage 
is the giſt of the action, plaintiff may go into 
evidence of particular damages not ſpecified in - 
the declaration. But J. Buller makes a quere 
if it is ſupported by modern practice. | 


But in general where ſpecial damage is laid, Anon. 
the evidence muſt correſpond with it. As 2Ld.Raym, 
where the ſpecial damage laid was, loſs of mar. 7997 | 
riage with 7. N. Lord Holt refuſed to let plain- 
tiff go into evidence of loſs 'of marriage with 
any body but J. M. 5 4 

63.4 5 | 3. « Tt 
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2 Roll. Ab. 3. „It was formerly holden that plaintiff 
718. « was obliged to prove the words preciſely as 


aa 1 laid, but that ſtrictneſs is now laid aſide, and 
4 it is ſufficient to prove the /ub/tance of chem. 4 
| © But the ſenſe as well as manner of ſpeaking 
40 them ue er the kante. IT 
17% 3 "LE CIS Maio 
Anzills v. A Where ihe words were d in the third by 
— Sit- perſon; “ He deſerves to be hanged for a note y 
tings Trin. he forged on A.“ Proof that the words were 3 
1723. be- uſed in the ſecond perſon, © Tou deſerve, &c.“ 
— lansüeld. Was held not to ſupport the declaration; for 
Bull. N F. there is a difference between words ſpoken 3 ina a 
3. *"paſſion'to a man's face, and ſpoken deliberately - ti 
behind his back, the firſt being more excuſable. v 
tl 
$alk. 694. 4. If 4 colloquium is acl; to ſupport b 
the action, (as in the caſe of words applied to ju 
a trader) it muſt be proved; and for that fault = 
in this caſe judgment was arreſted. 1 g 
2 3 
Per Juſt. 80 it has been held that if the Sal are laid ce 
Denton, at to have been ſpoken at a particular place, the fr 
Stafford | 
1729. place not roy laid as a venue, but as a deſcrip- 
Bull. N. P. tion of the offence, that it ought to be proved. 
5 Sed guare. 4 
8 
ee As in the caſe of a juſtification, which if it bs” P. 
ankin. local (as where the words were,“ That plain- fc 


— 2 riff ſtole plate at Oxford” ) it ſeems that the tri- 
Borito. al ought regularly to be there, but this would 


Saund. 247. be cured by a verdict. 
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4th. Of the Verdict, Judgment and Coſts. 
1. As to the Verdict and Judgment. 


1. Though all the actionable words laid in Compag- 
any one count of the declaration be not proved, , 


yet if any actionable words are proved, da- 2 Black. 
mages ſhall be given for thoſe. 3 
„11 


2. In an action for words where ſome A . 
actionable words are laid, and ſome not ac- Wilkins. 
tionable, and evidence given of both ſetts of Barnes 478. 
words, and the jury find a general verdict, if 2 
there was any evidence which applied to the Pougl“ 364 
bad counts, it being impoſſible to ſay how the 
jury apportioned the damages to the counts, 
and which they found; there the court will 
grant a venire facias de novo. But where the 
evidence applied at the trial only to the good 
counts, there a general verdi& may be altered 
from the judge's notes. 


But if the words are in one count only, the In Oſbor- 
court will intend that ſuch as were not action- ne Caſe. 
able were only added to ſhew the malice of the 8 130. 
party, and that the damages only were given 

for ſuch as were actionable. vw * 


But if the jury find a general verdict on par- Onſlow . 
ticular counts and damages entire, and any of Horne. 
them is bad, the judgment in that caſe ſhall be 3 WII. 77. 
arreſted. 


2. As to the Ceſts in this Action. 


It is enacted by ſtat. 21 Fac. 1. c. 16. That 
* in actions for words if the jury give damages 
| | under 


1 ET E-OFR. 
— — 


— —— 


—— 
— 5 
2 * - * — 
Pas”. * 7 
— — — —— 


268 \$'LANDER. 
« under forty ſhillings that the plaintiff ſhall 
«© have no more coſts than damages.“ 5 


On this ſtatute it has been decided, 


— - Gin 1. Where the words are not themſelves 


I Satk-206, 4crionable, but the conſequential « amages are 


the gift of the action (as here for calling plain- 
tiff *'s wife an whore, per quod ſhe loſt her cuſ- 
tomers) though the damages are under forty 
ſhillings, yet plaintiff ſhall have his full. coſts ; 

for it is not the words but the ſpecial damage 
which is the cauſe of action in this caſe. 


Idem. But it was further held in this caſe, that 
though the court are bound by /tat. 21 Jac. 1. 
and cannot increaſe the coſts where the da- 

mages are under forty ſhillings ; yet the jury 
are not bound by the ſtatute, and may give 101. 
colts where they give but pen; Heres damages. \ 


— v. 2. But where the wordt are achionable of them- 
| ſelves and ſpecial damage is laid, if the da- 
f. mages are under forty Nilings pt plaintiff ſhall | 


28tra. 936. have no more coſts than damages, for the 
8. C. action is for words, e the FR camage 
is alſo 18 ; 


It "A been ſaid, that in a cue of Denny v. 


| Wiee, Bull. V. F. 10. that this doctrine had 
been over- ruled. 


Colliery. But in this caſe from Blackſtone, which was 
Gaillard. in the Common Pleas, the doctrine was admitted, 


— — and * to be ny _ law on the ſubject. 


3 ce So 
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% So where any other offence is coupled 
*« with an action for words, if there is a general 
ce Verdict, it is not within the ſtatute.” 


As where the action was for words, and alſo Carter v. 
for procuring the plaintiff to be taken and Fiſh. 
brought before a juſtice of peace: Verdict for **** 645- 
the plaintiff, and damages two ſhillings and 
ſix pence. It was held that the plaintiff ſhould 
have his full coſts, for it was not an action for 
words only and the reſt aggravation, but for 
two diſtinct offences. 


4. In an action for words not actionable, Drury v. 
plaintiff was nonſuited. It was moved that de- Fitch. 
fendant ſhould have no coſts, as they ſhould Hutt. 16. 
only be given where the plaintiff could have if 
he recovered, which he could not, as the 
words were not actionable ; but the court over- 

_— the diſtinction, and defendant had his 
Colts. 


JGG 


a 1 1 K W * k 
F g . Bo « * 
* FY * 9 = 


. * . * 
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{ld p HIS is an action whereby damages are 


1 . recovered for any action againſt or pro- 


Savil v 
f Roberts. 
Salk. 13 


ſecution of any one, either by ſuit, indictment, 


or other legal proceſs, where ſuch action or 


proſecution appears to ariſe from any corrupt 
motive, and to be without any ground or cauſe 


for the ſame. n | 
In treating of this action I ſhall firſt conſider, 


for what ſuits or proſecutions it lies. 2dly, Of 


actions on the caſe in the nature ofa conſpiracy. 
3dly. Of the pleadings and evidence. 4. Of 
the damages. 


1/2. For what Suits or Proſecutions this 


Action lies. 


1. To bring a civil action, though the 
plaintiff has no grounds, is not actionable, be- 
cauſe it is a claim of right, and plaintiff has 
found pledges of proſecuting, is amerceable p10 
Falſo clamore, and is liable to coſts. _ * 

| ut 


i a i A «©aaxX=X a aadds 
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Fm to this as a rule are certain exceptions. 


210 « As if a perſon for the purpoſe of vexa- 
40 tion, and of holding a perſon in euſtody, ſues 

of 10 for rue, iv than i realy dat * 

As where the plaintiff declared, that bein Daw v. 
indebted to the defendant only in the ſun of 4 8 
chat he for the purpoſe of holding him to ex- 5 - 
ceſſive bail, and fo Pepi him in gaol, ſued _. _ 
out a Writ, and had him held to Bail for goo], 

In conſequence of Which he Was for ſeveral days 
detained in gaok © Plaintiff recovered” for this 
{pee injury, and had judgment accordingly. 


So where the ptantif declared, % That the Skinner . 
defendant not having any cauſe of ation, EDS: 
cauſed the plaintiff ro be arreſted for 300 J. 1 pI 
Ne We ant was detained in priſon for a long 228. 

time, The bene recovered for the 


injury: | 


But in ſuch caſe it has been deld t 3 25 Neal v. 
action will not lie for arreſting the plaintiff 5 
| gt cauſe of action, if he be not held to ex- : 


Car. . 


2. te & there is a good cauſe To ac- Salk. 14 
tion, as where a debt is really and bona fide Thurſton. 
due, But a ſtranger without the privity of the per- 83 
ſon to whom®he money is due, ſues out a writ and 
arreſts the debtor for it, he may maintain an 
action for it, though he was then actually liable 
to be ſued by the real creditor, the party who 
made the arreſt having no cauſe of action " 
aa nor OY from the m—_ creditor. . 
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4 5 Where there is a good cauſe of action, 

« but the plaintiff ſues in à court which has 

6 nat: cognizance of the: cauſe this action will lie. 

Hut in ſuch caſe it ſeems that it \ſhould-ap- 

„ pear that the plaintiff. knew that the court 
© had not cognizance of the cauſe.” 


ee Home ani wiptrrriy: el mar nog nd 
Gen v. As where the action was brought for arreſt- 
Veitcock, ing the plaintiff in this action by proceſs. ont. 
3 Wil 392 the court of Pridgewgter, when the cauſe of ac- 
© tion did not ariſe. within. its jurifdiion, and 


plaintiff having recovered, on a. motion: for a 
new trial, the court were of opinion that the 
mere ſuing of a perſon in an inferior court not 
poſſeſſing juriſdicton, was not of itfelf ſufficjent 
foundation for this action, unleſs it appeared 
that that circumſtance was known to the plain- 
tiff, and alſo ſome degree of malice appeared. 
As here the cauſe of action ariſing in T; aunton, 
where plaintiff might have been fred, but de- 
fendant arreſted Fim publickly at à fair at 
Bridgewater. $206: 


Atwood v. So where the action was for cauſing a falſe 
255 25 preſentment to be made againſt the plaintiff 
; before the conſervators of the river Thames, ina 
matter which did not appear to be within their 

._ juriſdiction, this action was held well to lie. 


„ So for ſuing a man in the Eccleſiaſtical 
Court for matters not cognizable there this 


Water- But in ſuch caſe the court muſt want origi. 
— yy nal juriſdiction of the cauſe, for the action will 
Jac, 133, not lie if the action is from its nature ſuable 

there, but happens to be barred * rr 


% 


— 
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defendant's plea" As, if it was for tithes of  * 
wood, which afterwards appeayed't to be timber, 
for which no tithe is due. 

$4.8: % Darren enen enn FILES 0 N 
My 70 Though the action be brou bt in his Hob. 008, 
% proper court, yet may this action be niain- 
'& rained; i the ſilver proceeding ic utterly with. 
. out g ground and thut Anon 1% he the perſon bim- 
« ſelf, for the undue vexation and damage to 
” 18 carrier? 6g | 
} 1 nee nne $7 f f ! 
"i where deftodatir nad med Sik a ITO Waterer v. 
Yor? faciat and fold the plaintiff's goods, though 1 1 
he had taken before otfier goods under a for- 200. M8 
mer ff. fu. and in this caſe it was moved in ar- | | 
reſt'6f/judgment} that this having been a civil 
proceeding that the action would not lie, but 
the court held, that the former H. Ja: being 
known to the defendant that tiis ſecond one 
was clearhy malicivus : but if he had not known 
of the firſt fieri fucdas that the action ha 
not have lain. dokra n marmön . 


ei 11115 ti: 231 y 


80 this action Was held to lie for ſuing Ho Hocking v. 


tlie plaimiff in the Spiritual Court and cauf- : Pie rang $6. 55 


ing him to be excommunicated falſe fraudulen- 1 Lev. 292. be 
ter & Ni without" "giving hom” notice: | | | 


Sh +, 


- 4 
—— 


— 


1 * 
$99, 


© ao 10 is Won ere ay ie gern adden 
0 ſhould have been heard and decided in tlie 
A defendant's favour, for this action equally 
bo a ee oy ene e reseten 1 e 


| Martin Vs 


| -Forrwhiens' the plaintiff declared that che de- Lincoln, 
bessa esd to deprive him of his liberty Mich. 27. 


without any . grounds, ſued out a writ 2 5 


— 


0 2 « e 
— 
— —— —.d0 . — 2% : !h!h ))). - 
— 2 . ——— 2 — — — — 


ull. N. P. 
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of privilege out of C. E. and after an appearance 


put in by the plaintiff, that defendant knowing 


he had no probable cauſe, ſuffered himſelf to be 


non ue the action was We wen want to lie. 


elle inevitable. 


7. 4 « Bur _ this addon is . on the 


« ground of a former civil ſuit having been 


2 oblerned,” dae a —_— it is to. be 


That this action nb not bs abe 
ul the former action has been determined, 
becauſe till then it cannot appear that the 
. firſt action was unjuſt. 2. That, there muſt 
not only be a thin = amiſs, but alſo a da- 
mage either already fallen 5 7 5 2 © Party or 


1.2 2 


2. Such are the 3 1 which 


e this action may be brought for civi ſuits. 


But it alſo lies for a malicious preferring of 


an indictment, information or | preſentment 


io againſt any One. * 


1. If a man is indifted for a hay thine Hi 


may injure his reputation or fame, he may have 
this action, for he is falſely. ſcandaliſed by the 


malice of his proſecutor and this is a damage, 


for which the law gives an action. 2. If a 
man is indictecd for any offence that ſubjects him 


to peril of life or liberty and for which he may be 


puniſhed, he may bring this action, for he is in- 


„ jon in that re 3 and receives a damage. | 
y 


a man be falſely and maliciouſly indicted, 
though it neither touches his fame nor liberty, 
yet may he have this action for the epence and 

jury 


„„ Geer ad as Uo ec is «© 


— 
* Xo 


injury ta hit property d in ning mae on 
the indien. 1 | 
An N Bun bd 2 
Upon theſe ſeveraleaſes iv is to be obſerved; 

. That this action will lie "tho h the in- Chambers 
dic ment is bad, ſo that the party-could not have Le 
beemenvidfed)0n it, (as Where it was for per- 1 Seru 691 
jury, and the perjury was ſo ill aſſigned, that jones v. 
an acception was taken to it by the judge and Cong | 


the party acquitted without 'examining any wit: Sub. Rep. 7 y 


tpn 11. 


neſſes) yet this action was held well to lie, the . 


indictment ſerving all the purpoſes of malice 
by putting the party to expence and expo. 
ſing him. 


344% li none . i nn n eien ! 
2. If theuindiftmemt har 2 yet may Nn e 
this action be maintained,” for by the prefer- Cr. Js 
ring the indictment the party hes been ep6ſed, N 
e c pe e pipe Jl ee | Salk 24 
£3444) } 3%. HK HURTS ff : 


92 Is! Expencr alone will de lake to main: 
« tain this aGion. FP 5744 nt 1999 243 


Fbr where this ation wabbroaght ſor malici- Smith v. 
ouſly proſecuting the plaintiff and his wife for 1 
receiving ſtolen ee And on Nor "guilty * Ss. 97% 
pleaded, 2 jury found for the deſendant as to 
proſecutin ee huſband; and for the plaintiff aa 
to the proſecution of ihe wife, and ix Wa moved 
in arreſt of judgmentyithat the Huſband ſhould 
not have judgment on this, as the wife ſhould 
be joined: But the ;couvt. held that tke ex- 
paves alone which the huſband had been at in 
er defence would ſupport the _— though 
We was in no dange .. 
+ B. b 2 n « But 
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Per cur, 
4 Burr. 
1794. 
Per Lord 
Mansfield 
in John- 
Kone v. 
Sutton, 

x Term 
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3· « But in general, in all caſes in which 
& this action is brought, the plaintiff muſt ſhew 
% malice in the defendant 0 0 want of a Te 
© cauſe; and both muſt concur. 


But from the want of a proþable cauſe, „ma- 


lice may be and moſt commonly is implied: 
but from the moſt expreſs malice the want of 
a probable cauſe cannot be implied. For a 


man from a malicious motive may take up a 


proſecution, or he may from circumſtances 
which he really believes, proceed upon appar- 
ent guilt, in r is Le: Ws to e 
2 . 35 | 
% In trials therefore in this 2 if 5 
« plaintiff can prove either from the circum- 


<< ſtances of the caſe, as from having a verdict, 
4 an acquittal, &c. that the action or proſe- 
© cution was groundleſs, and ſo that there was 
% no probable cauſe, it ſhall be ſufficient, un- 


« leſs the defendant can ſhew ſatisfactorily to 
« the court, that there was a probable cauſe.” 


As where the plaintiff brought this action 
againſt the defendant, for having ſeized ſixty one 
hogſheads of brandy on board his ſhip, which 
brandy was rondeimned by the ſub- commiſſion- 
ers of exciſe, but which condemnation was re- 
verſed by the commiſſioners of appeal. After a 


verdict for the plaintiff, judgment was arreſted, 


for tbe brandy having been condemned by the C. 
ome 


commiſſioners of exciſeſhewedthatthere was 


probable cauſe for the ſeizure, ſo that one 
ground of this action failed, viz. the want of a 
PR e, and defendant had judgment. 
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So where the action was for putting the de- Johnſtone 
fendant into- an arreſt on board his own ſhip, zu unde, 
for diſobedience of orders, of which he was af- 7 Ani 
terwards acquitted by ſentence of a court mar- 493 
tial, and plaintiff had a verdict: it being for a 
matter properly cognizable by a court mar- 
tial, and for which ſome probable cauſe 3 
peared, the judgment Was arreſted.” 90 


40 And what ſhall be e a N 488 
©, cauſe is matter upon which the cours ſhall de- p 
4 cide, not the jury. 


c! As che rno caſes Iſt mencioned, $3054 pag 


bo. Where che phintff having broug 1915 ac- : 
tion againſt the defendant, for a — pro- - Gain by 
ſecution for perjury , obtained a verdi& ; upon Mich. 25 
« motion for a new trial, the court ſer the for- gal N 5. 
mer verdict aſide, it appearing from the notes 14. 
of the judge, that there was probable cauſe, 
not as being a 1 N 2 but 5 
againſt . 7 EP | FIRE 

And ae Wes; a 00980 of peace with- In . 

| out any regular information before him, grants Hughes, 
a warrant to apprehend a perſon on a ſuppoſed Hil-28 G3. 
charge of felony, and commits him to priſon 2 
on ſuch charge, this action will not lie: for the ” 
immediate act, the arreſt and impriſonment 
is the offence, and therefore the action ſhould 
„ 780 7 


> dE 


Law 303. 
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2d. Of an Action on the Caſe in 155 Nec 
ture of a Conſpiracy. 


Finch ., An action on the caſe in the nature Ul a con- 
iracy, lies where two or more combine for 
purpoſe of preferring indictments, chargi 
crimes — any one without foundation, or 
other wiſe conſpirin 
. , either in per 2 11 or property 


Ann 


meren. ., There are four incidents to a eohiphaty: | 


terers 55. b. 1. It ought to be diſcloſed by ſome manner of 


proſecution, or by making of bonds or promiſes 
to one another. 2. It ought to be malicidus 
for unjuſt revenge. 3. It ought to be falſe 


the innocent. 4 by die to be out 


of court - voluntarily. ” 240 bg FUSEFR 44017 


24} 4G © nl 


i But there \ is a; een petween an 
action of conſpiracy, properly 10 e wn. 


te an indictment for a conſpiracy.” 


gCo.56. * gd ee An ao of conſpiracy, Da 60 ON 


led, lies not unleſs the party has been indicted 

«a 127 mado acgquiętatus, for ſo are the 
1 N | þ wor 

4 Jitment for a conſpiracy . will he, . where 

there has been a falſe conſpiracy among many, 

N 1 though noraing has been put in execution. 


1 . 


«Sg there i is a difference 1 oy an action 


« of conſpiracy and an action on the caſe .ux 


« the nature of a conſpiracy.” Ps 


Subley v. For if an action of conſpiracy is againſt two 
duk a10. Or more, if all but one are acquitted, Judgment 
a 


SI - 


to prejudice a man wrong. 


s of the writ, but it ſeems g at an in- 


＋ -—_Y = Y &a.. tt 
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ſhall not go againſt him: but where the action 
is caſe, in the nature of a conſpiracy” againſt 
two or more, then one only may be found 
guilty. 1 ply 5 inetd ZR, tpi . 0 FL 

Tom ecar bur oft ants reps en 

:3 © And this- being in fact an action for 
„ malicious proſecution, with this difference, 
that an action for a malicious proſecution 
*© may be brought againſt one only, but an 
%% action on the caſe in the nature of a con- 
“ ſpiracy, muſt be againſt more than one, or Mills v. 
«againſt one charging, chat he together with — HM 
4% J. S. or others had conſpired to indict the 233. 
<- plaintiff, or charge him with a crime, the 
« grounds of the action therefore are the ſame. 


'F 


As where an action on the caſe in the na- Skinner v. 
ture of a conſpiracy, was brought againſt the Gunter e 
defendants, for cauſing the plaintiff to be ar- — ;* Ws 
reſted, and held to bail, where there was no 

cauſe of action, the plaintiff recovered- 


So though the bill of indictment has been ford v. 
ignored yet this action wilt lie for the conſpi- oe hey 
- racy, as. before in the caſe of malicious proſe. Hutt. 49+ 


34. Of the Pleadings and Evidence. | 


And firſt on the Part of the Plaintiff, 


1. As this action is founded on the injury 
received from a groundleſs or malicious ſuit *. 
©. or proſecution it muſt therefore appear to 
% the court to have been groundleſs. The 
declaration therefore - ſhould always ſtate 

: | % that 


\ 


—— 2 —N6— — 
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Farrell v. # that the ſuit or proſecution had been decided 
Nunn. «© in favour of the plaintiff; for from the acquit- 


—_ 1 F. *« tal or diſcharge, the preſumption is in favour 6 
14. « of the lain 's innocence, and till acquittal, a 
a it cannot appear Nen che firſt 2 unjuſt. F 1 
M3} £64467 | Fe 2 HAASTS < 
Fiſher v. - As een action was ant ht ſor a na- 4 
es) licks preſentment of the plaintiff for inceſt; in | 
| the Eccleſiaſtical Court of Huntingdon on 
demurrer to the declaration, it was held to be 1 
bad, it not being ſtated, that the proſecution 
Was diſpoſed of and at an end, and not ſtill de- | 
pending, for ſo a man might be found guilty in c 
this and 15 ig in the 255 a 
e 1. FF 2 $7» 20 . | : 
10 8 
Ln v, 80 where aha 8 was for malicicuſly « 
4 aged preforring an indiftment againſt the plaintiff, 
: 4 Ws on demurrer to the indictment for cauſe that 
lit was not ſtated how the indictment Was na | a 
poſed of, deſenduat had judgment. dp 49/6 } of 
| | | 4 
Morgan v. And it; is 4306. ſufſicient to lay e That the t 
_ 180. Plaintiff.” was diſcharged from his impriſon- [e 
Ta 3 ment. It ſhould ſtate the proſecution to be v 
Rep. 225. at an end: for a man may be diſcharged though- | + t 
not acquitted. b 
| EA i of 162; 555 | 
1 Skinner v. But che Lad ſhould take advantage of 3 
| 7 7 23 the not ſetting: out the deciſion of the caſe 
| ab. in the declaration by plea, for i it will be cured p 
by a verdict. | | \T 
[| - ; | n 
| Robins v. 2. If this action is brought for maliciouſly h 
* holding the defendant; to bail, the declaration | d 
. ſhould W Is * the plaintiff being E t 
- ebte 


fered a common appearance, yet that he hel 


| does not, appear. 


ions of the peace for Middleſex, the defendant 2 


MALICTOUS' PROSECUTION. 41 
debted to the defendant in ſuch a ſum, that 
defendant had ſued out a writ for ſo much more 
on'purpoſe to hold him to bail in that action? 


it is not ſufficient” to ſay, That defendant 
cauſed him to be arreſted; and though he of- 


him to bail where no bail by law was requir- 
ed,” for e 1 extent of the cer 


5. Where the E e 78 out the pro- Barns v. 
o ceedings to have been in a court that had D 
authority of the ſubject matter, it need not oy nt * 0 
cc exactly copy the /#yle of the court as ſet out in 32. 
« the record ; tho? if a court of a different "the | 
2 ee had been deſcribed, it would ute, 


Therefore . the e in "this Buſhy v. | 
action ſtated, “ That at a general quarter ſeſ- „ 


bad indicted the plaintiff, of which he was af. 70 
terwards acquitted, &. On producing the re- Py” 
cord in court it appeared that the indictment 
was found at the general ſeſſions only, the plain- 
+ tiff at the trial was non-ſuited for the variance, 
but the court ſet the non- ſuit aſide, the e | 
Tees be. the ſam. Ag ih 
But where. 5 1 8 com- Anon; 
plained of, has been by indictment, the decla- Caf. K B. 
ration ſhould correſpond ſubſtantially with the _ | 
indictment, and therefore where the indictment 99350 
had been for ſtealing unum ſinticulum and he, - n 
declaration laid it for ſtealing anum vr 7 K | 
the variance was W or e — 


f | 2. Of | 
| 


\ 
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2. of the Fleadings on . Part * the 
A * e 2 oe 


bull... {pil „ Kb to bs fppert-ehis en there un 
14. « both appear to be malice and Want of 
| % probable cauſe, though expreſs malice be 


| 

proved, yet if defendant can prove a+ pro- 

cc * bable cauſe, he ſhall have a yerdict. 

Knight v. Therefore defendant' pleaſhould ew what | 
Jerwyn, cauſes and grounds of ſtiſpicion he had to pro- ? 
Pro. Elis. ſecute the plaintiff: as if it was for indicting | 
134. the plaintiff for felony, he ſhould ſnew his | 1 
rounds for ſuſpecting him, as that he was 5 

found on the ſpot, Sc. | . 

jotiafon K&K 80 he ſhould ſhew that a felony was com- 1 
ur. v. mitted, and if there was nobody by at the g 
3 time of the ſu ppoſed felony, but the defendant 2 
and his wife, their oath at the trial of the in- * 
dictment may be given in evidence to prove 7 

the felony. 2 

| h | ſy 

Pain v. Ro- 2. So in coſe] in the nature of a conſpiracy, the Og 
cheſter & plea ſhould ſer out the caſe as it was, and the 4 
- o. Elia. circumſtances inducing the defendants to pre- oy 
$7. fer their bill or indictment againſt the plaintiff. 4 
Chambers And where defendant ſo ſets out the ſpecial My 
8 matter, he need not traverſe-the fal/e & mali- {6 
900. #9ſe laid in the declaration, ſince he ſtates the 75 
facts which the — have traverſed. +3 


I, Of 


— 


the indictment is only for a miſdemeanor, as for 


miſdemeanor at the ſeſſions, and it was held to 
be good evidence. | 


deny a copy of the indiftment where there has 
been any, the leaſt, probable ground to found 


— 
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11. or the Evidence. 95 K's 
1. On the part of the Plaintiff. 


. If this action is for maliciouſly indicting Morriſon 
the plaintiff for à felony, on which defendant v. Kelly, 
has been acquitted, there muſt be copy of the rage of 
record and acquittal from the court where the * ** 
trial was had and which muſt be granted by | 
that court, produced in evidence. But where 
keeping, a diſorderly. houſe, ſuch . * not 
neceſſary. Here the clerk of the ſeſſions at- 
tended with the record of tlie acquittal for the 


Yes 
As therefore the court where the acquittal Carth 42r. 
was, muſt grant a copy of the record and ac- J Phek. 
N T Com. 126, 
quittal, in order that the plaintiff may main- 
tain His action, and it is diſcretionary in them 
to grant or with- hold it, it is therefore uſual to 


ſuch a proſecution on. 


But where the plaintiff and another were in- Jordanv, 
difted ' for forgery at the C Bailey, and ac- Lewis, 
quitted, and a copy of the indictment and ac. *. 142 
quittal granted to the other only ; in this ac- 
tion which was for the malicious proſecution, 
the plainriff offered the copy of the indictment 
ſo granted in evidence, and the order at the 
Old Bailey was read by way of objeQtion ; but 
the chief juſtice admitted it, ſaying that an or- 

Vol. II. G der 
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der was not neceſſary to make it evidence, nor 
is it ever produced in order to introduce it. 
So it was read and the plaintiff obtained a ver- 
dict which the court refuſed to ſet aſide. 


Clayton v. 2, Plaintiff may give in evidence, the ſub- 


Neilſon, - » Hen cn? | Na 
Paſch 1513. ſtance of that giyen on the indictment, and the 


Middlefex, charges of the agquittal, and the circumſtances 
PerParker, which ſhew that the proſecution was malicious 


EY p. and without probable cauſe: and he may like- 


13, Wile give in evidence the circumſtances of the 
defendant in order to increaſe the damages. 


Chambers As in this caſe, in evidence of malice, the 
v. Robin- plaintiff was allowed to give in evidence ad- 
ſon, vertiſements put into the papers by the de- 
fendant, mentioning, that the indictment had 
been found againſt the plaintiff, and other ſcan- 
dalous matters, though an information had 
been granted for them as libels. bel 


| > „„ ENT 
Johnſon & 3. The defendant's name on the back of 
ux. v. the bill is a ſufficient and the beſt evidence of 


Browning, 


Mod. Caf. his having been ſworn to the bill: ſo it may 


212. be proved that he was a witneſs without hav- 
ing the bill. 1 
Girlington But a perſon's name being indorſed is no 


v. Pitfield, evidence that he was proſecutor, for in this 
Vent. 47. caſe it was the name of the juſtice and others, 


5 


who were to give evidence.  _ 2 


e Sy Sg 4:4 ets | ; 1 4 13 
Goddard v. 4, If plaintiff declares for a malicious in- 
smith, dictment of which he was laufully acguitted, 


Salk. 21. jf on the trial it appears that he got off by g | 


the 


a of * 


feſſed it, that would ſupport the declaration. 


action. | 
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the declaration, for a noli proſequs, is only a 
diſcharge to the indictment, but no acquittal 
of the crime. But if the party had pleaded 
Not guilty, and the attorney general had con- 


29 In this caſe, which was that of the Cock Rex v. Par- 
Lane ghoſt, the court held that there was no ſons & al. 
need of proving the actual fact of the defend- 7 I 

; . * Rep. 392. 
ants meeting and conſpiring together, that 

that might be collected from collateral cir. 
cumſtances. It was on an information ; ideo 

quære if there is any difference in the caſe of an 


2. Of the Evidence on the Part of the j 
1 Defendant. 2 18 

Though an action will lie for a malicious pro- Savill v. 
ſecution, yet it is not to be favoured: therefore 2 
if the indictment has been found hy the grand jury, 85 
the defendant ſhall not be obliged to ſhew a 
probable cauſe, but it ſhall lie on the plain- 
tiff to prove expreſs malice. However, if he Cobb v. 
can, the defendant ſhould give evidence of a 2 * 
probable cauſe, and for this purpoſe, proof of Mich.” 
the evidence given on the indictment is good. 1746. 
And where the fact lies in the knowledge of ,,__. 
the defendant himſelf, he muſt ſhew a probable rie 
cauſe, though the indictment be found by the London af- 
grand jury, or the plaintiff ſhall recover with- 1, in. 


out proving expreſs malice. Bull, N. P 


14. 


Farmer v. 
Darling. 
4 Burr; 


1972 


7 


Lane v. 
Saunteloe. 


1 Stra. 79. 


MALICIOUS PROSECUTION. 
4. Of the Damages. 
1. The foundation of thisaQion being malice, 
and the want of a probable cauſe, the court re- 
fuſed to grant a new trial for exceſſive damages, 
though no injury had happened to the plainuff*s 
trade or reputation, and the ſum expended. in 
his defence was much leſs than the damages 


given, for the court held that the malice ſhould 
enter into the conſideration of them. | 


2. How far the jury may ſever in the da- 
mages it has been decided; that where this ac- 
tion was brought againſt the proſecutor of the 
indictment 1 the juſtice who had committed 


the plaintiff, and the jury gave 200. damages 


againſt the proſecutor, and 20/. againſt the 


juſtice, Ch. Juſt. King took the verdict ſo. 


Lovfiekd v. But in this caſe againſt ſeveral defendants the 


Bancroft 


2 Strg. 910. 


jury gave 800l. damages againſt one, and 1000. 
each againſt three others. Lord Raymond ſaid, 
it could not be done, and a verdict was given 


for 11000. againſt them all together, ideo guære. 


N 


20 ; bois A P TY E 55 XII. 
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ROVER is an aQion which lies where 
one man pets poſſeſſion of the goods of 
another by delivery, finding or otherwiſe, and 
refuſes to deliver them to the owner, or ſells, 
or converts them to his own uſe, without the 
conſent of the owner, for which the owner by 
this action recovers the value' of his goods. | 


In this action the ae nan is ſuppoſed ti to 
have come legally into poſſeſſion of the goods, 
and the wrong done, or the gift of tfie action, 
is the illegal converſion of them to his own 

uſe, without ene the Wen cannot be main- 
tained. | os + | bY 


oF ſhall in this addon con Ja; 11 The na- 
ture of it, with reference to the things for 
which it lies: / zdly, With reference to the 


perſon. 3dly, The pleadings and evidence. 
Athly, The weve gs” ne colts. _ 


1, Of 8 with 8 to the 
; Things for Which ir lies. 


- 


955 In this action the validity of ſale may e 
tried. . 


Cc 2 1. Of. 
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Alwyn v. 
Taylor. 
Aleyn 93. 


7 RO E R. 


10 of Sales by the Intervention of a Factor or 
Agent. - | 


If goods are not delivered to a factor or 


te agent, but he is only impowered to ſell by the 
« principal, this ſhall not preclude the princi- 
6 pal himſelf from ſelling them.“ mw 


— 


For where defendant being owner of a great 


quantity of malt, then being on board a veſſel, 


impowered one Smith a broker to ſell it; before 


Smith ſold it, defendant himſelf had ſold it, 


but Smith had no notice ; afterwards Smith ſold 
it to the plaintiff, who brought trover for it 
ainſt the defendant. It was at firſt doubtful 


whether Smith the broker would: not be liable 


to the plaintiff, as he could not perform his 
bargain, though it was without his default, ſo 


that his ſale ought for that reaſon to be held 
valid. But afterwards, Rolle, Ch. J. held that 
the owner's ſale ſhould prevail againſt that, of 


his factor, who had but a bare authority, and 


that the broker's ſale ſhould have been con- 


ditional, if the owner had not ſold before, but 
he ſaid that neither the broker nor his vendees 


| ſhould be liable to any action for detaining the 


Aden. 


goods, if they had no notice of the ſale by the 
©wner. , 75 F 5 4 


1 
* 


2. Of Sales by the Sheriff. 


er. As where the ſheriff having taken goods in 


execution, was diſcharged of his. office before 


2 a ſale or the writ returned, but he afterwards 
AS CERA ” "Cod 


CC” ed. Lo ets: tend. ee eo . OO 


| ſold the goods without a venditioni expongs 3 


upon trover being brought for them, it was re- 


* ſolved, that the fieri facias gave him an autho- 


4 
* 


But ifftolen goods are ſold in market overt. 


_ rity to ſell without any other writ, though he 


was out of office. 


3. As to the Sales of Stolen Goods. 


By ſtat. 21 H. 8. c. 11. Goods ſtolen ſhall 
ce be reſtored to the owner, upon his giving or 
« procuring evidence againſt the felon, ſo that 
<« he be proſecuted to conviction.“ | | 


Wherever” therefore the felon is convicted, 
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the owner may maintain trover for the goods 2 Inſt. 774. 


ſtolen, into whoſe hands ſoever they have come; 


and at common law they were not bound even 
by a ſale in market overt. | | | 


W 


* 


the owner cannot maintain trover for them till Horwood 
after the conviction, for it depends on that v. smith. 
whether he will be entitled or not, as till then Mich. 29. 


he has no property, which is neceſſary to main- 2 = 


tain this action; and if the perſon who had ſo Rep. 750. 


bought them in market overt, ſells them in 
tae interval before conviction of the felon, 
he ſhall not be liable to an action of trover, 
for he ſhall not be obliged to keep the goods 
which may be of a periſhable nature: and that 
ſhall be ſo, though he received notice from the 
owner of the goods of their being ſtolen. But 
per Lord Kenyon the plaintiff having a right to 
reſtitution of his goods, would perhaps be en- 
| T_T 9 


titled to recover damages in trover againſt any 
perſon who is fixed with the goods after con- 
victian, and refuſes to deliver them up, for 
then the goods are converted to the prejudice 
of the owner. at in 


4+ As to Sales void by' Statute 13 Eliz. c. 5. 
By this ſtatute it is enacted, % That alt 
„„ feoffments, gifts, alienations and convey- 

« ances of lands or goods made to the intent 

* to defraud creditors, ſhall be null and void.” 

Under this a& it has been decided, 


Twyne's 1- That where one Pierce being indebted 
caſe. to Twyne in 400 J. and to C. in 2001. and C. 
3 Co. 80. b. having brought an action of debtagainſt Pierce, 
pending the writ, he made a general deed of 
ift of all his goods and chattels to Tune in 
FiticfaRion of his debt, but notwithſtanding, 
Pierce ſtill continued in poſſeſſion of his rode. 
ſome of them he ſold, he ſhore the ſheep, and 
marked them with his own mark, and exerted 
every act of ownerſhip. | This tranſaction ap- 
pearing, it was clearly held, that the con. 
veyance to Twyne' was fraudulent and void 
within. the ſtat. 13 Eliz. For it was made 
Stone v. with a truſt between the parties, and the owner 
1 Abe in poſſeſſion, it gave him a credit 
218. whereby he traded with others, and ſo was en- 
abled to cheat and defraud them. | 4 


Per Buller 2. Wherever therefore a perſon makes a 
4 6 bill of ſale of his effects, or any other ſimilar 
| Rep. 595. | - © conveyance, . 
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© conveyance, unleſs paſſeſſion follows and ac- 
& companies the deed, it ſhall be deemed frau- 
*«« Uulent, and the goods may be recovered in 
tren | 


As where in trover by the ſheriff for goods Bamford 4 
which had been taken by the defendants, after „. Baron, 1 
they had been taken in execution by him at Term Rep. 
the ſuit of a creditor, in April 1787. The de- 594. 
fendants ſet up an aſſignment of the goods by | 
Hayes (who was the owner) to two perſons for 
the benefit of ſuch of his creditors as would 
ſign .a compoſition deed by a certain time, 
which aſſignment was dated 16 Augs/t 1786. 
The plaintiff replied, that in that aſſignment it 
had been agreed that Hayes ſhould continue in 
poſ/efſion *till May 1787, and that he did ſo con- 
tinue in poſſeſſion; upon which the court were 
clearly of opinion that the aſſignment was | 
fraudulent and void within the ſtat. 13 Eliz. ; 1 
though it appeared that during that time f 
Hayes was to account with the two truſtees for & 
the profits of his buſineſs ; and the plaintiff re. 
covered accordingly. 


PPP ccc / 
” 11 . * = A - 


\ 


So where a perſon being indebted both to Edwardse. 
the plaintiff and defendant, made a bill of ſale gg 
of all his effects to the defendants, in which Gr * 
was a clauſe that defendant ſhould be at liberty 2 Term 
within fourteen days from the execution of the Rep. 587. 
bill of ſale, to enter upon and ſell the effects ſo 
aſſigned, in caſe the money was not ſooner 

paid; before the end of fourteen days, the 

perſon died, upon which the defendant entered 
upon the goods and ſold them, when it was 
held that Ta owner having been left and dying 


. 
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Per Buller, 
Juſt.ins.C. 


of 


Ibid. 


Cadogan!v, 
Kennett, 
Cowp. 432. 
Vid. ct 
Foley v. 
Burnell, 
quot.Cowp. 
435. 8. P. 


in poſſeſſion of the goods, that the aſſignment 
was fraudulent, and that defendant having ſo 
inter ferred ſhould be liable to the whole of the 
plaintiff*s debt as executor de ſon tort. 


. But the caſes here are where the con- 

% veyance is abſolute, for caſes may accur in 
% which the owner may continue in poſſeſſion, 
% and yet the conveyance not be fraudulent. 
« As if the conveyance 1s conditional, there the 
© vender's continuing in poſſeſſion does not in- 
“validate the ſale, K by the terms of the 
* conveyance the vendee is not to have poſſeſ- 
«fjon till he has performed the condition. 
| 1 

« So where the want of immediate poſſeſſion 
is conſiſtent with the deed.” | 


As where on the marriage of Lord Mont- 
fort, the houſhold goods of his houſe in town, 
were inter alia, conveyed to truſtees, in ſtrict 
ſettlement. Lady Montfort's fortune was10000/. 
equal to pay all his debts at the time of his 
marriage, and the goods were added to the 
ſettlement, Lord Montfort's real eſtate not be- 
ing deemed ſufficient to make an adequate ſet- 


tlement. Defendant was a creditor before 
Lord Montfort's marriage, and had taken the 


ot under an execution: on trover brought 
or the goods by the truſtees, it was held clear- 


ly, that the ſtatute 13 Eliz. was only intended 


to operate againſt fraudulent conveyances, and 

that poſſeſſion alone was not evidence of fraud, 

that this therefore being a fair and proper ſet- 

tlement, could not be deemed void under the 
FEE AP Z ſtatute, 


OD Dito m9. 


-_- 
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ſtatute, particularly as Lady Montfort's fortune 
was equal to pay all the debts, and the houſ- 
hold goods were included in the ſettlement for 
a ſufficient reaſon. | | $7 


So where perſonal property, and among Huſlington 


other things, ſome. cows were ſettled on the * ah | 


marriage of the plaintiff*s wife on certain truſts, ** 597. i 


they were held not to be liable to the huſ- 

band's debts. | . 3 
4- © Another caſe of ſales not void under 

te the ſtatute though no poſſeſſion has been de. 

ce livered, 1s that of the ſale Or aſſignment of 

« ſhips at ſea -. | 9 


For if a ſhip be ſold while at ſea, a delivery Atkinſon v. 


of the grand bill of ſale amounts to a delivery I 
of the ſhip itſelf, for it is the only delivery of gee. 3 
which the ſubject matter is capable, and be- 2 Term 
ſides it does not give any degree of falſe Rep. 462 
credit to the vendee or aſſignee. ' Vide poſt 


2, * Inſtruments conveying a choſe in action, 
% may be recovered by rover. - 5 


As where this action was brought for letters Jones v. 
patent of wine licence; after a verdict for plain. Wick- 

tiff it was moved in arreſt of judgment, that a ard. 217. 
record cannot be converted: /ed non allocatur, 
for the words letters patent here ſignifies the 
% of them under the broad ſeal, 

and ſo is intended in common parlance, for 

which this action lies. 


2 : — 


= 
* 
w# & + & 
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Lucas v. 80 trover was in this caſe held to lie for a 
===> but of exchange. A 


Ss So for million hitters tickets. Pk, 


Salk. 283. 5 
e Eu n,, 11 EE 8 
Nl 654 5 4 Trover will not © he for 2 Which 
8 + « haye been condemned by a court N 

6 *© competent juriſdiction. ? 


Hughes v. As where the plaintiff brou ht an 7 80 
ee trover for a ſhip, tackle and raiture, ht 
Raym. 453, Hip had been condemned by the admiralty of 
France, as prize, and bought by the plaintiff 
when ſold under the ſentence, but had been 
taken out of his poſſeſſion by the defendants 
claiming property on the ground of the capture 
- being i legal. It was reſolved, that the courts 
| here were bound to pive credit to the ſentence | 
=. of foreign courts, and that their condemnations | 
l were not examinable at-common law, and 
| therefore the plaintiff had judgment. 


5 But where the juriſdiction of the court is 
2 in any reſpect limited, there trover will lie for 
*« goods which have been ſeized or condemned 
I * by ſuch courts, for the purpoſe of trying if 
72 a. * ſuch courts have exceeded their juriſdiction.“ 5 


— 


J J! 7 35 44 


% As in the caſe of colilcinnatione by the hz 

| e miſſioners of exciſe, who though under the ſta- 
rerry v. tutes of exciſe, they are inveſted wich the right 

Hunting - of condemning exciſeable goods, &c. yet may J 

wt 480. the owner nevertheleſs maintain an action of 

8. P4 trover for them, if he ſuppoſes them illegally 


condemned. 


A = I >, — — — 
— 1 
1 * 2 


+ / 


4. © Another 


ff 
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4. © Another caſe in which trover lies is to 
© try the property ariſing under confignments 
* of merchandize.”? . | 


| This is firſt; to a creditor, 2d. Toa fador. 
zd. To any other perſon. 


| And Firſt, Of Conſignments to a Creditor. 


1. The indorſement of the bill of lading fo Hibbert v. 
a creditor, conveys an abſolute property to the Carter. 
indorſee, and he may maintain trover for the eg __ 
goods included in ſuch bills of lading. | Tn 

| And where there are ſeveral bills of lading, Caldwell. 
of different imports, which are differently in- Ball. 


dorſed, the perſon who firſt gets one of them 4x dg 


by legal title from the owner or fhipper has Term Rep. 
a right to the conſignment in exclufion of the 205. 
others. | | | 


2+ Of. Conſignments 10 a Factor. 


If there is an authority ever ſo general, by per Lord 
indorſement of the bill of lading, without diſ- Mansfield, 
cloling that the indorſee is factor, the owner ” rg | 
(as between him and the factor,) retains a lien ben. TIE” 

_ *till the delivery of the goods, and until rhey 2 Burr. I 
are actually ſold and turned into money... 2046. 


1 But if the goods are bona fide fold by the factor wil. 
while at ſea, ſuch ſale fall be good and ſhall 


1 
7 
: 
. 
1 
\ 
N 


Rt bind the owner, becauſe the goods were bona 
| fide fold, and by the owner's own authority. 7 
e der 20 hen a bill of hehg AU + 


indorſed generally, but in fact to him as facher, 
Vol. II. D d though 
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though that is not expreſſed, indorſes it over as 
his own property; ſuch indorſement ſhall be 
good, if for a fair and valuable conſideration 

and without notice; alter if only a ſpurious 

one to defraud the owner. 


3. Of Conſignments to other Perſons. : 
5 Lickbar-  . L After goods have. been. conſigned, the 


I =. 28. fore they come to the hands of the conſignee, as if 
38. 3. the conlignee becomes inſolvent or a bankrupt. 
ky 2 RP {INE v. Preſcott, 1 At. 245) 
160. 2. But where the bill of lading reaches con- 
ſignee before the goods, and he makes a fair 

and bona fide aſſignment of the bill of lading to a 
third perſon for a valuable conſideration, there the 
5 conſignor cannot ſtop the goods, but an abſo- 

8 lute property is conferred by the aſſignment. 


enen, But if the conſignee to whom the bill of 
pre Niſſen, lading is indorſed, 


Geo. 3- another as a collateral ſecurity to him and 

— ep. ſo remains intereſted, or as a partner in 

| "208 goods, notwithſtanding the aſſignment, 
/ | there the property of the conſignor is not de- 
3 veſted, but he may ſtop the goods before they 

5 reach the hands of the conſignee or of the per- 


ſon to whom he endorſed the bill of lading. 


5. Another caſe in which this action is 
« uſual, is to try tlie validity of commiſſions of 
e bankrupt, or to recover goods belonging to the 
«nar fate”; od nary byte; 
=_ » | | 3 e ä | In 


1991 
5 


* 
— 
F 


1. N conſignor if he chink fit, may ſtop the goods be- 


oes not part with his whole 
. Mich. 29. intereſt in the goods, but only aſſigns it to 


| 


TROVER. 
In all actions brought in which the bank- 
ruptcy comes in queſtion, it is neceſſery to go 


through all the ſteps before entered into by the 


commiſſioners, that is to prove, firſt, that the 
party was a trader. 2dly, The act of bank- 
ruptcy. zdly, The petitioning creditor's debt. 
4th, The iſfuing of a commiſſion. 5th, The 
aſſignment. 6th, A property in the bankrupt. 
I ſhall therefore conſider each of theſe in their 
order. LO CRE Sa = | 


I. The Party muſt be a Trader. 
Who' are to be deemed traders within the 
bankrupt- laws depends either on expreſs ſta- 
tute, or on the deciſion of the courts on the 


meaning of that term, (trader) as conſiſtent 
with the ſpirit of the ſtatutes. f 


1. The general deſcription of perſons ſuhject 
to the ry laws, is under ſtatute 13 Eliz. 
erſons uſing the trade of mer- _ 


r. 7. UE. 


© chandize by buy ng or ſelling by way of bar- 


* gaining, exchange, re-change, barter or 


« cheviſance by groſs or retail, or who ſeck 


„their living by buying or ſelling.” 


2. By ſtatute 21 Fac. 1. c. 19. 4 Perſons 
<-u{ing the trade of a ſcrivener, receiving other 
mens money into their truſt or cuſtody, may 
be bankrupts.” 
3. By ſtatute 5 C. 2. c. 30. © bankers, 
_ © brokers and factors, are declared to be liable 
** to the bankrupt laws.“ | 
« 4 & Per- 


, 


. - - a — 
— — c 
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4- © Perſons ey ſtock in ſeveral pubtick 
companies, are by ſeveral ſtatutes declared 


not to be objects of the bankrupt laws As 


* having Fa- India ſtock, (by ſtatute 14 Car. 


2. c. 24.) Bank ſtock; ſhares in the Engliſh 


Per Lord 
Mansſicld, 


Cowp.750. 


Com. Dig. 


322. 
2 Black. 
Comm. 46. 


d of Exchequer b 


linen company; royal fiſning company; 
* Guinea company; London urance com- 


“ pany ; South-ſea company; Plate-glaſs com- 
« pany ; or being concerned in the circulation 

by the ſeveral ſtatutes of 
% 8 V. 3. c. 31. 86 9 V. 3. c. 2. 
4 47. 5 Ann. c. 13. 7 Ann. c. 7. 3 Ceo. 1. 
66 Co 8. & 4 Geo.. 3, Co 37. 98 14. 1 | 


5. By ſtatute 5 Geo. 2. c. 30. 6 40. No 
farmer, grazier, drover, or receiver- general 
of the land- tax, ſhall. be liable to be made 
40 a bankrupt.” . f rige re 


Under theſe ſtatutes, it has been held. 


1. The general words of the ſtatute 13 Eliz. 
being, who ſeek their living by buying or ſell, 
ing, a man who lives by buying only or by ſell- 
ing only cannot be a bankrupt : And.ſofor the 
ſame reaſon it being for the purpoſe. of ſeeling 
a living, one ſingle act of buying and ſelling will 


not make a man a bankrupt, for it muſt be a 


Ibid. 


1cpeared-prattice and profit ſought by it? And 
hn the ſame principle, no handicraft occupation 


(here nothing is bought or ſold, and ſo an ex- 


tenſive credit for the ſtock in trade, is not ne- 


Crump v. 
Barne. 


Cro-Car.31. 


ceſlary to be had) will make a man a regular 
bankrupt, as a gardener, gold-beater, &c.. who 
are paid merely for their Work and labour. - - 


But 


— — — — 


03 
2 
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might be a'bankrupt. 
4 14 11715 ene 


the commiſſion ſuperſeded on the ground, that 


being proved. 


f 
1 
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But where perſons buy goods and make 2 Black. 
them up into ſaleable commodities, tliough part N 
of the gain is by bodily labour and not by buy- 


Luton v. 


ing or ſelling, yet theſe are within the ſtatutes Bigg. 


of bankrupts, for the labour is only in meliora- Skin. 293. 
tion of rhe 'commodityy; and rendering it more 
fit for uſe. Therefore according to the doctrine 

before delivered, a mere working taylor cannot 


be a bankrupts; but a merchant taylor who 


buys cloth and makes ir up. for his cuſtomers 


may be a bankrupt, and ſo of other trades, as 


bakers, brewers, clothiers, &c. 


So the court of B. R. held that a butcher da. 330. 
i Dally v. 
| GO Fe Smith, 
„ un PROG e 5 414 Burr. 
2. „Neither is it neceſſary” that the trade 2048. 
ce he lawful in order to make the trader a bank- 
«« rupt.”? eee een 0 


As where a commiſſion of bankrupt iſſued Ex parte 


againſt a: clergyman; and he petitioned to have. . 


by ſtatute 21 Hen. 8. c. 13. All ſpiritual and ec. 


« cleſiaſtical-perſonsare forbidden to follow any 


« trade or buy or fell for gain under a penalty. 
But Lord Hardwicke was of opinion, that this 
penalty only attached againſt himſelf, and that 
he was liable to the bankrupt laws, the trading 
So in the ſame caſe he held, that a perſon Ibid. 
who dealt merely in ſmuggling and running of 
goods, though this was an offence and contrary . 
to an act of parliament : yet till that it was a 
trading within the ſtatutes, for that in both 
45 r D d 2 5 | caſes 
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- caſes a perſon ſhould not take advanta "Fm, te 


breach of one law to excuſe him 
breach of another. . 


Highmore g. The ſtatute S000. 2. rv — — chat 
do 2 brokers might be bankrupts. Lord Har dwicke 
w./as of opinion, that paun-braters were included 

and might be bankrupts, ſor though they are 

not expreſsly named, yet the werd broker'is the 
us, and all other kinds of eee mr 5 
{ pecies. 7 


* Though the nnen mention 3 

* only uſing trade, &. as objects of the 

I bankrupt laws, yet if perſons in other profeſs 
&« ſions or employments however ſeemingly, in- 

« conſiſtent, will do any acts of trading with a 
© view to profit, they ſhall be ſubject to the 
„ bankrupt laws.” pe? 


1 Stra. $14 Aga entleman of the bar who had a colliery 
4 | and dealt in coals in Durham, was held bee 
trader within the bankrupt laws. , 


Per Lad So though » man be a public officer; as am: e: ex· 


miele,  c5/e-man or ſuch like, yet if he will trade, he 
IAtk. 206. makes himſelf ſubject to che ſtatutes of bank- 


rupts 


1 Atk. 10. So a ie of bankrupt ee iſued 
| againſt a peer, an earl of yen, for NS in 


Drawing and Oh bills f dae vn 

«© js an act of trading that will ſubject the party 

m «104 comniion of beer: ag 71g 
not 


was given accordingly, on the ground of the 
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© not be on a perſom own am ſale account, but 
© with the money of others to male a profit.” 


For in this caſe which was an iſſue out of Richardfen 
Chancery, to try if one Wilſon was a trader 7 8 
within the bankrupt laws; it appeared that he r 1 128, 
was an army agent, and that he was for many quot. Comp. 
years in the habit of drawing bills of exchange 750 

on a captain Johnſon oſ Dublin, who was like. 
wiſe an army agent, to a large amount? and 
Johnſon re- drew upon him. But it appeared 
further, that he alſo received money from officers, 
their widows and others, which he kept for them, 
and for which they drew on him, but that 
when he had a large ſum he did not keep it in 
the e eee but paid! — _ be- le bank, 
on which 1 5 
ments lie ha een In We e N 
found him to be 2 trader, and the lags ard Log: 


he derived from the . r- the 
uſe of the money of others. 


But where a 1 in nſive Hankey v. 
works drew bills on Aſkeran jv fn expe the _ 
purpoſe of raiſing money for thoſe works, but 76. 
allowed to the perſons who accepted bis bills 
a quarter per cent. commiſſion beſides intereſt at 
5 per cent, and alſo borrowed accommodation 
notes in exc 1 for his on, he was held not 
to be within bankrupt laws, for all the a 
tranſactions of the bills was on his own account 
and for his own ee 5 | 


6th. ( The words of the 9 of bankrupt 
th Arn © Uſing the trade of a merchant by 
* buying 


ROVER: 


66. buying and ſellmg,” the act of buying and 
79 lelling muſt be in the way of a merchant.” ? 


-Criſp. v. Therefore, a an innkeeper. as ſuch cannot. TI a 
Pratt. © bankrupt, for his living is not principally got 
de. by buying and ſelling, but by the ge bit rom. 
. and „. p — meat and drink, not 
Trigg, for ſale or trading, but for accommodation : 
Salk. 110. neither does he. buy or ſell at large as a' mer- 
Per Holt, chant, but to gueſts only: For wherever a 
alk. 219. man ſells or buys under a particular reſtraint 
C or limitation, he is not a ſeller witliin the ſta- 
© tute for the ſtatute is ſelling in the way f 
merchanti roomy 1s e nr — 
E #6 all., of 6; | 


Saunderſon , On the fans da wes an na — 
. -n og been held not to be an object of the bankrupt 
2066. a a victualler who ſells liquors only in his 
own houſe, or out M it in ſmall: quantities, as by 

me pot or mug, is not a tenen the bank. 

rupt laws. van o in e 


But in this cafe, it muſt be taken that the 
« ſelling out of the houſe was rather to oblige 
cuſtomers, than as ' a meant of living, for 

_ © though a perſon follows the trade of a victu- 
aller, yet if he alſo deals in liquors which he 
6 ſells indiſcriminately, whatever es Ray | 
* he e pn te, DIEM 


Patmanv. For where 2 perſon — a public e 0 or 
Hill a5 inn, and during the time he was in buſineſs, 
Geo. z. Which was about nine months, ſold about ſix 
Term. Rep · gallons of ſpirits all together, but it appeared 
57a. that any <a applying for liquors been, have 

en 
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been ſupplied, judge Buller left it to the jury 
to decide whether this was not a trading, and 
they found the party a bankrupt. And in this 
caſe, the ſame Juſtice ruled, that the quantity 
fold was immaterial to the queſtion, for if he 


had dealt largely he would not e be 
"A ei 


4 But W it may e Ie bes proper to 

© take into conſideration the proportion which 
© the. buſineſs of ſelling liquors out of doors, 
“ bears to tbe buſineſs as an innkeeper or 

„ victualler, that ſo it may appear to be done | 
« with a view eln a living.“ 


For where in this caſe the perſon was an inn- Ruſcall v. 
keeper, but was proved to have ſold often Hegg. 
large quantities of wine, rum and brandy. to 4 Wilf. 246. 
rene perſons, which many after retailed aa. 
* the judge nonſuited the plaintiffs who 
were the aſſignees, holding ſuch perſon not to 
be an object of the bankrupt laws, but the Court 
ſet aſide the nonſuit, holding that doctrine now 
laid down, that at the — the proportion of 
his dealings out of doors and as an innkeeper 
ſhould be taken i into conſideration. | 


7 4 The ſtat. 5 Geo. 2. having declared 
« farmers, grazie!'s and drovers to be not ob- 


« jects of the bankrupt laws; on this part of | 
« the Raruee 1 it has been decided.” 


. If a perſon buys cattle at a fair, kivaph Milles v. 
them three or four days on his land, and then * 
drives chem to another fair to ſell them, 7 


| he 1 IS 0.2. C. B. 
a drover within the ſtatute. | Bull. N. P. 


2. But 39. 


as are the produce of his farm and 
. he ſhall be liable to a men en e 


Mayo v. 


* Archer. 


TROVER. 


2. But though a farmer merely as ſuch is 
© not an object of the bankrupt 2 yet if 
« he buys any great quantities of things, ſuch 

gal them, 


4 0 rupt· 


As where a qe verdict 3 has one 
Richard Baxter had occupied a farm of 300 J. 


I bt . a year, and annually planted it with many acres 


of potatoes, which he ſold for gain, and like- 
wiſe bought from others large quantities of po- 


tatoes, which he kept in warehouſes, and fold 


again at different markets. His dealing ſo ex- 
tenſively and in ſuch manner was held to make 


* 


Barthole- 
mew V- 
Sherwood. 


Mich. 27. 


G. 3. 
quot. I 
Term Rep. 


573. 


him a trader within tlie eee of the bank. 


rupt laws. 


So os lint 1 was aſſignee of one e Davis 
who, it appeared, rented a confiderable farm at 
Whitchurch, and kept two or three teams of 
horſes, that previous to his taking the farm, he 
had lived with an uncle, during which time he 


P- attended fairs, and bought and fold ſeveral hor: 


ſes, that after he took the farm, he occaſionally 
attended fairs and bought horſes which were 
not calculated for the farming buſineſs, and 


which he always ſold again for ſome profit. On 


this evideſice the Judge left it to the jury to de- 
cide whether the dealing in horſes was not diſ- 
tinct from the farmi mie buſineſs, and done with 
a view ts profit, And the jury found Davis a 
bankrupt," wHich verdi& on a motion for a new 


trial was afterwards confirmed by the Court. 


ai 
1 A $2.23 1 
- : «© In, 
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In theſe caſes, the perſon carried on 
a buſineſs independent of the merely uſing 
the land, for where the whole trading ariſes 

from the land itſelf or its profits the perſon 
« cannot be a bankrupt. “ PR OT 


As where the perſon againſt whom the com. port . 
miſſion was ſued out was proved to have pur- Turton. 
chaſed a coal mine, worked it, and fold the coals, 3Wilk 169. 
he was held not to be a trader within the ſta- 
tutes of bankrupt. uh 7 


80 where a perſon purchaſed allum Works, Newton v. 


the ſame deciſion took place. Newton. 
quot. 2 
Will. 170. 


For where a perſonexerciſes a manufacture 
from the produce of his own land, as a ne- 
ce cefſary and uſual mode of enjoying the produce 
& of that land, he ſhall not be conſidered as a 
* trader within the bankrupt laws, though he 
buys the neceſſary ingredients to fit it for 
% market. But where the produce of the land 
cis merely the raw material of a manufucture, 
ce and the manufacture not the neceſſary mode of 
e enjoying the land, there he is a trader within 
« the bankrupt laws.” 7 


ITermRep. 
34. 


Therefore where a perſon rented a piece of wells v. 
Tre merely and ſolely for the purpoſe of making Parker. 
ri 


cks for ſale, the court of king's bench held - 4g 46. 
that he might be a bankrupt. ho 3. 


e 
8. A perſon may be a bankrupt who has 
traded with this country, though he has re- 


& {ided entirely abroad. 


For 


— — —— 24-44... = 


——— — é 
- 
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For where a gentleman of the Temple went 
to Liſbon, where he turned factor, and traded 
110. with this country, he was held to be liable to 
the bankrupt ob. re, be e egg 

gaining a credit here. 1 


Fx parte 9. The daughter of a freeman of London, who 

Carington- trades ſeparately from her huſband, or any feme 

$A; covert ſeparately from her huſband in 
b London, may by the cuſtom become a bank- 
rupt. 5 | Th 


2. of the Act of Bankruptey- 


1 


What are es bee 4 004 by 
ſeveral ſtatutes. 


1 By ſtat. 13 Elz. « 6. 7% 1 PRogg 1. 15. 
„ Departing from the realm with a view to de- 
« lay or defraud creditors is an eee 


ce ruptcy. 


But in this cad it 2 appear 20 che de- 
10 parture was for the purpoſe of delaying or de- 
ec frauding creditors, if in fact the Are are 
% not en; defrauded.” / | 15 


cited in For where it that e bad 
Degolle v. fled and gone abroad for killing bis wife, Ch. 

Bill Juſt. Reeves held, that ſhewing quo animo it was 

* done, might prevent ſuch departure from being 

Ball d. P. conſtrued an act of bankruptcy, but it appear- 

39. ing in fact that by ſuch. departure the creditors 

were ne and defrauded, he then held it an 


act 
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— 


1 
act of bankruptcy, chough this caſe miglit alſo 
fall under the ſecond deſcription of acts of 
| banktuptcy, Viz N 


2. By ſtat. 34. c. 35 H. 8. c. 4. it is en- 
acted, That withdrawing out of the king's 
% dominions into foreign parts, with intent 
44 there to remain and ſo defraud creditors, and 
« not returning within three months after pro- 

“ clamation is an act of bankruptcy.” 


80 that under this ſtatute a perſon depart- 
ing the realm with the conſent of hicreditors 
may be a bankrupt, by remaining abroad, tho! 
under the former he could not. 


| 3. A third act of bankruptcy is by tat. 14. 
Eliz. c. 7. and 1 Fac. 1. c. 15. which ena 
that, © Beginning to keep houſe, ſo that he 


1 « cannot be ſeen or ſpoken to by his creditors is 
b Can act of bankruptcy.” 
* | | 


1. On this part of the ſtatute, being denied Bull. N. P. 
when at home is an act of bankruptcy, but in 39. 

this caſe it muſt appear that the denial was with 

intent to delay cr-ditgrs: for if the party be ill Per Lord 

in bed when denied,,or the creditor calls at an 2 50 icke 
unſeaſonable hour of the i, wen he is in com- 110 


pany, ſuch will be no a of bankruptcy. 


And on the ſame ern where the perſon Field v. 
was denied by agreement, in order to ground —— 1 
a commiſſion.op it, Ch. Juſt. Lee held it not to d. 2. 


be an act of bankruptcy. Bull. N. P. 7 
ors : wo 's | Y a "1 39 k | 
Lan Vor. I. | Be Though 

"A * 
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+ Broniley v. Though here, where the caſe was, that the 


_—; party (in conſequence of an agreement made 
ane, 1756. at à meeting of the creditors two hours before, 
u. N. F. at which he and the plaintiff were both preſent) 
39- was denied to the plaintiff's clerk who came to 
f demand money, faltice Foſter held this to be 

24 a ſufficient act of bankruptcy, But Judge Bul- 

ler puts this with a guere though perhaps the 
diſtinction may be, that the parties who have ſo 
concerted the act of bankruptcy cannot after- 

wards ſay that the commiſſion was fraudulently 

taken out: but ſuch act would not be effectua 


againſt perſons not privy to it. 8 


Burr 484. And where being denied is the act of bank- 
AE ruptcy relied on, circumſtances may be ſhewn, 
that he did not doit to avoid payment, but on 

account of ſickneſs or particular buſineſs. 


2-. „ So the denial muſt be to a Creditor.” . 


Jockman „ For though a man with intent to delay his 

Nightid- - creditors orders himſelf to bedenied, yet unleſs 

. ;. he in fact be denied to a creditor, it is no act of 

Geo. z. bankruptcy—therefore it is neceſſary to prove 

Bull. N. P. that the perſon denied was a creditor. 
40. ; ; * | * | * 

- Barrow v. And in this caſe it was held that being denied 
Forſter. to a perſon who came on behalf of a creditor was 
4 not ſufficient, though it was given in evidence 
Norwich that the bankrupt was after wards degied to ma- 
summer ny creditors, and ſo continued to be till the 
aſſiſes. 1765 commiſſion was ſued out. „ 
Grcen's | 1 

| 233 But a clerk calling with a bilſ of the houſe to 
| © which he belongs is 2 ſufficient creditor 1 0 


q | 1 * * 
* - * 


ah 


— 


% 


the meaning of theſe caſes, as I have ſeen often | 
in practice. f ANTS 


And ſo therefore it muſt appear that a debt ic PerLd Tal- 
actually due, as if a creditor by note payable at pm 7 Vin. 
a future day calls, being denied to him, is not an . 
act of bankruptcy, as he is not then a creditor. 


3. But a banker's ſtopping or refuſing pay- Moſely 3. 
ment is not an act of bankruptcy, for it is not? Vin. A. 
within the deſcription of any of the acts of eld I 

bankruptcy, and there may be good reaſon Ts 
for doing ſo, as ſuſpicion of forgery or the like. 
And if in conſequence of that refuſal he is ar- 
reſtedand puts in bail, it is no act of bankruptcy. 


4. Departing from his dwelling houſe or 
© otherwiſe abſenting himſelf is another act of | 
bankruptcy by ſtat. 13 Eliz. c. 7. and 1 Jac. 
4 1. C. 15. C | | EPI! 2 


As where it appeared that the bankrupt had NMaylin v. 
gone out of town on the morning of the 28th of Eyloe. 
November and returned in the evening, before * Stra. 
which time a bailiff had been at his ſhop to ar- 
reſt him, and the next morning he ſent for the 
bailiff and told him, that he Fed ene out of 
town that day in order to get the term of the 
plaintiff, and now that the return of the writ 
was out, that if he would take out a new writ, 
that he would give bail, which was done ac- 
cordingly. This was held to be clearly an act 
of bankruptcy, being a departing from the houſe _ 

with intent to delay and 3 a creditor. 


* * — 


i 45 US has 


n 2. © But the abſenting himſelf muſt be to 
* avoid the payment of a debt.“ Far * 
wy | $ i bot * 
4 * 


3t0 hot TROVE R 
Com. Dig- For if a man abſents himſelf for fear of being 
533+ arreſted by an attachment out of chancery, for 


non-payment of money decreed, that will make 
. W ĩ tr HE 


Thid. But if a man abſents himſelf for fear of being 
a arreſted by a capias de excommunicato capiendo, 
that will not make him a bankrupt. 


| Livgoody, So in this caſe Lord Ch. Juſt. Willis was of 
Fade. opinion that a perſon's abſconding to avoid an 
1 Atk-196. attachment for non- performance . award, in 

e not delivering goods in purſuance of the award, 
Was not an act of bankruptcy, for it was not 
within the words of the ſtat. 1 Zac. 1. c. 15. 
which makes it an a& of bankruptcy in a perſon 
to keep out of the way or depart from his dwel- 
ling to avoid the payment of a juſt and true debt, 
but the delivery of goods was rather a duty, and 
Lord Hardwicke afterwards recognized this diſ- 
tinction between a debt and a duty as the true 


—- 


— 


5: The next act of bankruptcy I ſhall conſi- 
« der is, being arreſted for debt and lying in 
4 priſon two months on that or any other arreſt 

% or detention for debt, which makes him 

a bankrupt from the time of the firſt arreſt : 
| sor willingly: and fraudulently procuring him- 
ei ** ſelf to be arreſted.” By ſtat. 1. Zac. 1. c. 
| 15. {| 21. Jac. I» c. 19. Gin T7 


4 


8 2 | ü 
Under this part of the ſtatute it has been held 


—— — —— CAE IT IIS TIS Ir 
* 


. re Vo 1. That though the words of the ſtatute are, 

:olman. * | | 

Salk, 109. that he ſhall be a OP . the time > as 

+ : "uk 
: FR 


firſt arreſt, yet that if a trader is arreſted and Tribe v. 

— in good bail, but afterwards ſurrenders — 

himſelf in 1 of his bail, he ſhall only be Geo. 2. C. B. 

a bankrupt from the time of his ſurrender. Bull. N. P: 
70 | N 


But where ſhum bail is put in before a jullge as a Roſe v. 


means to get defendant turned over to the pri- Green, 
ſon of the court, and he is eo inſtante ſurrender. 8 
ed by his bail, this ſhall be conſidered as a mere 35. 8. C. 
evaſion and a continuation of the firſt arreſt, and 


the bankruptcy ſhall relate to-the firſt arreſt. _ 


2. To make the procuring one's ſelf fraud- 1Burr.439- 


ulently and willingly to be arreſted an act of Com. Dig | 


bankruptcy, it muſt be on à feigned action of 4 . 
ſham debt. * F 


6. Another act of bankruptcy is ** After 
* having been arreſted, e/caping, where the debt 
4% is 100/. or ſuffering himſelf to be outlawed.” 
By ſtat. 21 Fac. I. c. 19. d 


But an eſcape to become an act of bank. Rofe v. 
ruptcy under this clauſe in the ſtatute muſt be neg 
againſt the conſent of the ſheriff or officer, not a* 2 
conſtructive one, as being out of the ſheriff's 
bailiwick, in paſſing through a different county 
in the cuſtody of the ſheriff ; 1 (©. 8 

But under . theſe ſeveral clauſes of the differ. Croxton v. 
ent ſtatutes with regard to acts of bankruptcy Hodges, 


created by arreſts, it is to be obſerved, that a Ce. Forte 


3 hgh 7 cuc atHere- 
perſon's giving money for notice when a writ comes ford. 


into the ſheriff*s office againſt him is no proof of 4 Geo. 2. 
an act of bankruptcy: for he may do it to pre- Ball. N. F. 
vent his credit from being blown. #7 

tt Ee 7. By 


1 WM; 


N 


1 K OE R. 1 


** 


| * g 0 4 7. By ſtat. 1. Jac. C. 15. a 46 Willin * or 
IT" © fraudulently procuring his goods or chattels 
1 to be ſequeſtered or attached is another act of 


| bankruptcy 110 nt hee, vil o 
Je die. But this attachment or ſequeſtration muſt be 
Sag. by his own procurement for it is no act of bank - 


ruptcy if done without his knowledge. 


8. Another act of bankruptcy is under ſtat. 1 
Zac. 1. c. 15. Making any fraudulent grant 
or conveyance of his lands, tenements or 


5% chattels.” Under this ſtatute it has been held. 


Claveyy. 1. That the conveyance which ſhall be an 

act of bankruptcy under this head muſt be by 
"deed ; and a fraudulent judgment and execution, 
though void as againſt creditors, is not an act 
of bankruptcy. I: 


Wilſon v. 2. Every aſſignment by a trader Who be- 
comes inſolvent is not an act of bankruptcy, for 
a bankrupt may lawfully prefer one creditor to 
another, as he may make a mortgage to him, 
but it muſ? be with poſſeſſion delivered, except in 
the caſe of a ſhip at ſea. So the bankrupt may 
aſſign over part of his property to a fair credi- 
tor in diſcharge of his debt, and it ſhall be 
good. 


Hooper v. As where Hooper the bankrupt. being fairly 
smith, indebted to the plaintiff, who was his mother, 
n in 800. but finding himſelf declining before 
B+. any act of bankruptcy, aſſigned to her a parcel 
of ſilks, amounting to about 350. which was 


about half his /tock in trade; of this he made a 


* pill 


* 


Mr 
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bill of parcels with a receipt as if ſold in the or- 
dinary courſe of trade, and afterwards conveyed; 
the goods to her. In the evening of the ſame. 
day it was agreed, that he ſhould deny himiſelf 
and ſo become a bankrupt. The aſſignees hav- 
ing , poſſeſſed themſelves by ſtratagem of the 
ſilks, ſo aſſigned to her, the brought rover, 
and the n was whether the aſſignment 

was an act of bankruptcy and fraudulent.— The 

doctrine laid down by Lord Mansfield, was, 
That if a man having previouſly committed an 

act of bankrutcy, in order to pay even a juſt 

debt, aſſigns all his effect to the creditor, or all 

to ſeveral creditors in N of any one or more, 

that that is an act of bankruptcy, but that a 

ference by aſſignment to one creditor of 

only part of his goods, and tliat to pay only part 

of the debt, has been frequently held OE 
Though if a man makes over ſo much of his 

ſtock, as diſables him from being'a trader, it 
would be fraudulent, but to ſay that half the ? 
mo would have that effect, would be going 

too . 3:5 1 1840 FE 4 4208 - 


| "The.dodrine here lajd down * beck ths 
firmed by many caſes. as 


1. An aſſignment by a trader before an act Aſſignees | 
of bankruptcy of all his property real and perſy. fSladers v. 
nal, though given by way of ſecurity and for "x nag = 
valuable conſideration, was in this caſe adjudged a5 | 
to be a fraud on the bankrupt laws and an a& 
Künne LETT 5 6 29 1 0 
| 2. The bankrupt in this caſe aſſigned in con. La v. 


| ſideration of 3ool. two leaſehold houſes and al * 
{1 4 | 


his Rep. 996. 


\ 


38 T ROVER. 
his ſtock in trade to the plaintiff to ſecure that ſum 
but the houſhould goods and debts were not included, 
the mortgage was forfeited, and in conſideration 
of 40l. he bargained and ſold his houſhold goods, 
but not the debts (which were trifling) to the 
- | -plamtiff to ſecure the 340/. The aſſignees took 
PO of the goods, on which the plaintiff 
ought trover, and on a ſpecial caſe made, the 
court determined, that the aſſignment was an 
act of bankruptcy, for it being of all his ſtock 
| in trade, he could not carry jy, bor Tae emi 
Before Ld. | 3. An aſſignment of the bankrupt's property 
_ _ 7he par 1/7 of any of the 2 act of 
July, 5 bankruptcy. As was held in this caſe, where 
in Lin- one Cayner, a trader, on the 7th of June; made 
coln's Inn an aſſignment of all his effects, goods, ſtock in 
8 trade, c. (except his houſhould furniture, 
Bank. Law, Watches, plate, bills and caſh, then by him) to 
Sz. iſt edit · truſtees, In"truit to pay themſelves and all the 
reſt of the ereditors except Ford the peti ioner. 
The truſtees declining” to act under this aſſign- 
ment, he executed another on the gth of June, 
wherein the truſtees were to pay themſelves 
and all the creditors mentioned in a ſchedule, 
(in which ſchedule Ford's name was omitted, ) 
and in this aſſignment a large parcel of ginger 
Was excepted. On this coming before Lord 
Hardwicke, he was clearly of opinion, that the 
daeed of the gth of June was of itſelf an act of 
N bankruptcy. NR ALI neee ' 


But how ſar a general aſſignment to truſtees 


for the benefit of all the creditors of the bankrupt 
is an act of bankruptcy, this caſe ſollowing goes 
fome length to decide. 40. 8 9 


4 


In 


v- 4 * 7 i : 
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In trover againſt a ſheriff who had levied an Kettle and 
execution on the bankrupt's goods; to prove an n 
act of bankruptcy prior to the execution, the $ittings al. 
plaintiffs relied on an aſſignment made by the ter Hill. 7. 
bankrupt of all his effects to two of his credi- neo! 8 
tors, in truſt for themſelves and the reſt of the , 
creditors, in conſequence of a propoſition made 
by the bankrupt at a meeting of his creditors, 
and accepted by all preſent. Per Lord Mans- _ 
field, this deed is a fraud on the bankrupt laws, 
and is an act of bankruptcy unleſs every creditor 
concurred, which here is not the caſe, the 
plaintiff in execution being adverſe. . | 


4. But it ſhould ſeem that thoſe partial aſſign. 

ments muſt be made only with a view to ſatisfy 

the creditors to whom they are made, for if 
| done for the purpoſe of defrauding the other 
1 creditors, and to give an undue preference, 
or made under circumſtances when the trader 
cannot longer ſtand his ground, they are frau wy 
dulent, and acts of bankruptcy.  _— 7 
For where a trader being in inſolvent circum- Devon v. 
ſtances and unable to pay more than 8 ſhillings Watt... 
in the pound, made an aſſignment, in contem- $59.0 _ 
plation of a bankruptcy, of a leaſe; to certain of Bartlett. 
his creditors, this was adjudged to bean act of 3 Will. 47. 
bankruptcy, though it was an affignment of * 
but hart of his property. . 


So where defendant having, in order to ſup- Harman v. 
port the credit of the bankrupt's houſe, imme - an nb . 
diately before its ſtoppage, lent the bankrupe *""Pif7 
vow J. and he on the evening before be ab. 

onded incloſed bills to the plaintiff to the a- 
i mount 


316 i R OVE K. 
. maus et 5000 l. in a 1 in which * men- 
| - tioned bi having done ſo, as conceiving him 
entitled to a preference the en was reco- 
N back. | 
Ruſt v. © The court ann os no e of 
r te. the ſtatute.” As where the bankrupt made 
. o9· a pretended ſale of part of his effects to his credi- 
„ tor, but which were not in the way of the credi- 
tor's trade, nor was there any application or 
preſſing for payment by the creditor, but done by 
the bankrupt to give him a preference, it was 
held to be fraudulent. © | 


Hague And even if the aſſignment 3 is in the way of 
Rolleſton. the creditor's trade or buſineſs, yet if it is done 


2225 in i. of a bankruptcy, it is void. 
on | ö 
V. Temple. But if a trader bein fairly indebted and a 
4 Burr 5 . 
2235, Pprehenſwe of being ſued, before any act of bank. 
8. P. ruptcy, Ak ns over to his creditor part of his 
Thompſon property, t in fact his apprehenſions are 


Freeman. groundleſs, yet 1s 3 aſſignment good. 


- Faſt.26G 3 
I Term 


Rep. 155. 9. Obtaining any protection, otherwiſe. . 
27 than being lawfully protected by privilege of 
«x % parliament is another act of bankruptcy. 71 


| By ſtat. 21 Jac. 1. c. 19. 


Of this ſort was the entering i into the Avio 
of an ambaſſador. But now, by ſtat. 7 Ann. 
c. 12. it is enacted, “ Thar any perſon being 
* 4 a merchant or trader, who ſhall go into the 
& ſervice of any ambaſſador or foreign miniſter, 
* ſhall not have ny r © 


& * 


# 


* ber 


K © 


iN. 0. F E - no 37 P 

10. 1 at of bankruptcy is Paying to 

ff f the petitioning creditor,or delivering to him 
oods or ſecurity for his debt whereby he 

e ſhall have privately more in the pound than 

Shs other creditors,” mA ns 5 Ceo. 2+. Co . 


; 3 4 L 
| . | 5 


Ne lefting, to make fatisfadtion for ' 
ic &« — juſt de debt to the amount of 100 J. within 
«© two months after ſervice of legal proceſs, 
N 6c upon any: trader having privilege of parlia- 
| © ment, is another act of bankruptwy, 1. ' by 
Stat. 5 ben. 2. c. 30. 9 24. 


But it is further enacted by ſtatute 4 Ceo. 3. es 
c. 33. 91. That before any commiſſion can 
be ſued out againſt a member of parliament, | 
it is required, That the creditor make and 
% file on record in one of the courts at Weſt. 
© minſter an affidavit, that the debt is juſtly due 


if to him, and that his debtor as he verily be- 

«f leves is a merchant, &c. and within the de- 
„ ſcription of perſons who are objects of the 4 
"WM « bankrupt-laws,” 1555 | * 
1 And note, That if a man commits a plain Hopkins v 

I act of bankruptcy, as keeping houſe, 6c. though g. Fllis. 

he afterwards goes abroad and/is a great dealer, . ro. 
* yer that will not purge the firſt act of bank- 
. ruptcy. But if the act is doubtful, then going 
| abroad and dealing will be an evidence to ex- 
8 plain the intent of the firſt act; for if it was not 4 
r, done to ,defraud creditors and keep out of the | 


way, it will not be an act of bankruptcy: alſo 
oe ons a pain act of bankruptcy he pays off or 
compounds a 
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compounds with his creditors, he is become 


a new man. 


Colkett. Therefore where a trader was denied to 
afl. of Falch a , creditor who called in the morning with a 
— . bill for payment, though by the cuſtom of the 
Geo. 3. City he had till five o'clock in the evening to pay 
2 Term. it, and in fact did pay it in the courſe of the 
Rep. 59+ day, yet it was reſolved, That having committed 
| an unequivocal act of bankruptcy by the denial, 
it could not be purged or explained away by 

any ſubſequent circumſtances. Þ —- | 


3 . The next thing to be conſidered is, 
The Debt of the Petitioning C reditor. 


1. By ſtat. 5 Geo. 2. c. 30. It is enacted, 
© That no commiſſion of bankruptcy ſhall be 
ce ſued out upon the petition of one or more 
e creditors, unleſs the ſingle debt of the credi- 

tor or of two or more perſons being partners 

« peritioning for the ſame, does amount to 

a « 1001. or upwards, or unleſs the debt of two 

| * creditors amounts to 150 ,. or of three or more 

« creditors to 200 l. and the creditor or credi- 

4 tors petitioning for ſuch commiſſion ſhall, be- 

© fore the ſame ſhall be granted, make oath of 
the truth and reality of ſuch debt.“ 


ag 1. In this caſe the bankrupt was fairly in- 
8 debted to the petitioning creditor in upwards of 
Geo, 3. 100 l. but before the commiſſion ſued out, he 
B. R. had givep to the creditor a bill of exchange, 
4 * which reduced the debt to within 10014. but 
* this bill of exchange was drawn on a * 

5 „ N WIt 
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with whom the bankrupt had no dealing, and. 
which was of courſe not accepted, the petitioning 
creditor kept the bill and gave no notice to the _ 
bankrupt of the non. acceptance, and ſued out the, 
commiſſion on the whole debt, in an action in 
which the bankruptcy came in queſtion, it 
was inſiſted that the petitioning creditor having 
neglected to give notice of the non-acceptance 
of the bill, had by his laches made it his qun, and 
that therefore the petitioning ereditorꝰs debt be · 
ing leſs than 100. that the commiſſion was 
irregular; the point being reſerved, the court 
was of opinion that the bill being drawn on a 
perſon who had no effects of the drawer in his 
hands, that the notice of the non-acceptance 
was unneceſlary, as he never could ſuſtain an in- 
jury for want of notice, and that ſo there could 
be no extinguiſhment of the amount of the bill 
of exchange, and that the petitioning creditor's 
debt was therefore ſufficient. | 


2. © Under this ſtatute the petitioning cre- _ »%.. 
e ditor's debt muſt be legal one. - * 


For where the petitioning creditor's debt N | 
was as a gnee of a bond due by the bunkrupt, the cott's c 
0 


4 4 in can 
commiſſion was ſuperſeded, for he was only an . 


equitable creditor. 


So where one Alſworth having entered intoan e 
eee ro purchaſe from Hylliard, an equity yard. 
redemption '6f an eſtate then in 1 65 . 1A. 147 
for which he was to give 4oo/. and a 8K = FER 
were ſigned accordingly.” Alfworth paid 250l. 
and'was to pay the other 150/: on the execu- 
tion of the conveyances, but Hylliard refuſed to 
Vol. II. F compleat 


* 


5 
- 5 
TO 
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ſued out a commiſſion of bankrupt on the debt 
of 2507. On a petition to ſuperſede it, Lord 


be taken out on ſuch a contract, for the remedy. 
ſhould have been a bill for ance of the 
contract, and no action could in ſtrictneſs of 
law be maintained. But it axle 24g that ſince 
ken an aſſignment of the mortgage, which he 
could hold till Al ſatisfied, he orderec * commiſ- 
ſion to be ſuperſeded. 


The debt muſt be a legal and 
* Ah for which an action can be maintained. 


Barnaby's For where a judgment had i in this caſe been 


' caſe, recovered againſt a bankrupt, he was ſurren- 


Str. 653. dered by his bail, and then charged in execu- 
tion, after Which the plaintiffs in that action 
ſued out a commiſſion of bankrupt grounded 
on the debt for which the judgment had been 

obtained. The commiſſion was ſuperſeded, 
the body of the debtor being in law : a ſatisfac- 
tion for the debt. 


— 


py ? So a debt barred by the ſtatute of Emitations 
| e js not a good petitioning creditor's debt.” | 


an- But to make ſuch debt an inſufficient one to 

tock v. ſupport the commiſſion, the objedFion muſt come 

England, 

2 n the bankrupt himſelf, who on ſuch ground 

2028, . may ſuperſede the commiſſion, for the objec- 
tion, that the debt was barred by the ſtatute 
of dts will not lie in the mouth of a 


mh | _ 


leat the purchaſe „ upon which Mworth 


Harduwicte doubted, whether a commiſſion could 


the pug. Ga the commiſſion, Alfworth had ta- 


as aS = 
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So where the debt due to the petitioning cre- Ez parte 
ditor was by bond, which was not due at the time Janas, 


An exception to this rule, is that clauſe in 
the ſtatute 5 Geo. 2. c. 30. which now allows 


4. © The debt muſt be a fubſilting debt as 


the commiſſion was ſuperſeded, the debt being 


perſon ſued by. the afſignees ; for the debt ir not 


extinguiſhed by the limitation, and the bankrupt 
has acquieſced in it: neither will the court pre- 
ſume a debt to be barred though ſix years have 


of ſuing out the commiſſion, the debt was held to 3 


be a bad one to ſupport the commiſſion. 


creditors to the bankrupt by bills, bonds, or pro- 
miſſory notes payable at a future day, to peti- 
tion for, or join others in petitioning for a 
commiſſion of bankruptcy. But this being 
made expreſsly ſo by ſtatute rather confirms. 
the rule above laid down. 


Vid. 
« the time of the act of bankruptcy committed Rank 


| 7 65 | 2 — | 
Her. where, in, thixgxſa flnpytoninnrea, —————— roms 


a bad one. 


But where the petitioning ereditor's debt Anon. 
was a note of 200. given by the bankrupt to 2 WIIſ. 135. 
A. B. before any act of bankruptcy, but indorſed I parte 
by A. B. to the petitioning creditor after an act 1 Ack. 73. 
ey committed, the debt was wn 7 
be ſufficient to ſupport the CT N e. 
15 4 8 81. 0 2 
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| Meggott || And therefore where a trader was 


* 5 FROYER- 


debt being due by the bankrupt when he-be- 

Ambroſe „ So where the bankrupt was indebted to the 

a. 04g. Petitioning creditor by ſimple contract and after 

a ſecret act of bankruptcy committed gave him 

4 bond for the money: it was held that the bond 

did not ſo deſtroy the ſimple contract debt but 

that it was a good debt whereon to ground a 
commiſſion. -.. | | 


5, % But the debt on which the commiſſion 
is grounded, need not have been contracted 


during the time that the bankrupt carried on 
« trade. | 11 


2 Fe For a debt contracted before a man entered 
Dougl. 282, 10 ir ade, will be a good one, to ſupport a 
1Sid. 411, commiſſion. a | 


And therefore that reſolution , that a trader 
cannot be a bankrupt for a debt contracted. after 

| | he has left off trade, though he afterwards be- 
we comes a trader again, ſeems not to be law, 
3 by — caſe of Butcher v Eaſto, it is indif- 
n ent at t time b .., 
Sir R. Cot - But e a ITY OF e e 
ton & al. v. not be liable to be made a bankrupt, on account 
8 & of his former trading, for after contracted debts, 
Min, though for a debt contracted during the trading 


1 Sid. 41. he may, and even chough after quitting trade 
he ſells his remaining ſtock. If 
indebted 


trade, 


HARI While in trade in 1000. and then quitt 


| d to the ſame creditor in 
287. and became indebted to . 


aM od.59. 


7 KO E R. 
another 200 J. he after wards paid WO £- to his 
creditor, without ſaying upon what account; 
Holt Ch. Juſt. ſaid that it. would be too rigorous 


not to allow this payment to be appropriated 
to the 100 J. debt contracted while the debtor 


was in trade, ſo as to ſuffer: him to be {till li- 


able to a commiſſion of b ankrupt: but on gave 
no abſolute opinion on It, 


6. In 8 che following have been al- 
lowed to be good petitioning creditors debts, 


to ſupport the commiſſion. 
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1. An arbitration bond, tor! it is a debt at law, Per . 


and binds the parties till ſet aſide for corruption H 
or partiality, and therefore may well ſupport 


a commiſhon... 


ardwicke 
I Atk. 241. 


2+ The petitioning creditor's debt in this xx parte 
caſe amounted to 100 J. but it was in notes Lee 1 P. 
of the bankrupt bought in at 2 ſhillings in the V. 15% 


pound, it was held to be a debt to ſupport 
the commiſſion, rat 110 


in the caſe of a bond 


Where an order was made that a. fol; 3 


ad been otherwiſe 


tor s bill ſhould be referred to a Maſter to be — 277 


taxed, and that all proceedings at law ſhould in 


the mean time be ſtayed, and while the bill was 
under taxation, the ſolicitor ſued out a com- 


miſſion for the debt due by his bill; on a petition 


to ſuperſede it, it was held to be not a ſufficient: 


reaſon to ſuperſede the commiſſion, for the or- 


der for taxation extended only to the bringing 
of actions at law and che other ordinary pro- 


cxedinge. 
F f 2 4. A 


FP i iſſue again/ one Nr. 
ner 28 a debt due by ” partnerſhip. | 
5. The executor of a bankrupt cannot ſue out 
a commiſſion grounded on a debt due to his 
teſtator, unleſs the commiſſion againſt his teſta- 


tor has been ſuperſeded, for all debts due by 
him belong to his afſignees. 


4. The Commiſſion is next to be proved, 
which is done by producing it under the 2 


ſeal, and the petition to the Chancellor on 
Which it Was granted. 


5 The next thing neceſſary to be proved i in 
actions by the 8 of the bankrupt, is 


| The Aſi gnment. » ; 
This is to be done by producing the deed it- 


ſelf, and proving the execution of it by the 
commiſſioners by the ſubſcribing witneſs. 


6. The laſt An eee under this 
head is, 
| | Property i in the FAVE. 


This includes every thing of which he is the 
viſible or real owner. Every thing of which 
he has the actual poſſeſſion, or — which he has 
parted with or loſt the poſſeſſion after an act of 
bankruptcy committed or in contemplation. 


1. Of things of which he has. poſſe ih or is 
the real or viſible owner. ' 


1. Toprevent a trader from injuring others 
by deriving a credit from an appearance of ſtock 
or property which is not his. own, it is enacted, 
by ſtat. 21. mm 1. c. 19. 111. “ * That if any 


per- 


C 
J 
/ 


is 


indebted, two ſhips t 
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« perſon ſhall. at the time of his becoming a 
c bankrupt, have in his poſſeſſion, by conſent 


4 of the true owner, any goods whereof he is 
c the:reputed owner, that the commiſſioners 


* ſhall have power to ſell the ſame.” ? 
Under this ſtatute it has been held, 


1. That it extends to mortgages or condition- Ryall v. 


al ſales as well as to abſolute ones, ſo that where Noll. 


in this caſe a trader had mortgaped his goods, : — 


ſtock in trade, &c. and the mortgagee ſuffered 260. 
him to remain in poſſeſſion, it was adjudged to 
be within the ſtatute, and void as againſt cre- 


ditor r, ö 


2. That it extends to choſes in action, as 8. COG. 


bonds, profits in trade, &c. 


3. That though the mortgage is to 4 partner, s. o. 
who thereby is in poſſeſſion, yet that the mort- 
gage is void within the ſtatute, if ſuch partner 
allows the mortgagor to continue in poſſeſſion 

and appear ſtill as a partner; for the opportu- 

nity of fraud is the ſame, and it is within the 
miſchief of the ſtatute. | | 


1 
- 


2 But the ſtatute does not extend to aſ- 
ſignments of ſhips or cargoes beyond ſea.” = 


For where Williams and Wilder being part- 
ners, aſſigned to Heathcote, to whom they were 3 
ogether with the bills of : atk. 160. 
lading and policies of inſurance, on the goods on 
board; Williams and Wilder became bankrupts 
and the aſſignees brought their bill againſt 
Heathcote, grounding themſelves on the ſta- 


tute 
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tute 21 Fac. no poſſeſſion having been delivered. 
But Lord Hardwicke was of opinion, that the 
ons; extended only 2 caſes, where the aſ- 
ſignee could obtain poſſeſſion of the goods afſigned 
but which he left-in poſſeſſion of the 5 
and ſo gave him a falſe credit, which caſe did 
not hold here, he ſhips being then abroad on 
their voyage. 2 33 


3. * 8o neither does the ſtatute extend to 
© caſes of goods ſold by the bankrupt of which 
he has only the temporary poſſeſſion after the 
"cc ſale.” 15 


Flm and For where Matthews the bankrupt, having 
Field in re 500 barrels of tar, ſold two thirds of it to Flyn 
me un and Field and it was agreed that Matthews 
5* ſhould alſo ſend to them the other third on his 

own account, but that. he ſhould be at the ex- 

pence of cartage, porterage, and ſhipping, and 

that he ſhould lodge all the tar in a warehouſe of 

his oun, till an opportunity of ſhipping it offer- 

ed, there being none at that time; the tar was 
accordingly lodged in Matthews warehouſe ; 

Flyn and Field paid for their part, Matthews 

. became bankrupt, and the tar was taken poſſeſ- 
ſion of by his aſſignees, but Lord Hardwicke 

held this not to be a ce within the ſtatute. 

For the words of the ſtatute are-* goods left in 

the poſſeſſion, order, and diſpoſition of the bank- 

rupts*” which theſe cannot be ſaid to be, being 

merely temporary and for a particular purpoſe. 


Mace v. 4. The ſtatute extends as well to goods en- 
9 15 truſted to the bankrupt by a third perſon, and 
of which by diſpoſing of them he 1s the viſible 

owner, as to caſes where the bankrupt himſelf 

| : being 


proved that the 


being the ar owner, remains in poſſeſſion 
after having ſold them, for the miſchief is equal 


«« But in ſucl caſe the bankrupt muſt appear 
6 as the owner, for if from the nature of his 
« buſmeſs the preſumption of the goods being 
© his property is excluded, they hall not be 
liable to his bankruptcy“ 1 


Such is the caſe of Colaſmiths and Fuctors, L' Apoſirie 
who do not deal on their own ſtôck but that of v LePlaif- 
others. As in this caſe, Which was trover M7: 
againſt the. aſſignee of one Levi, to whom be- 
fore his bankruptcy the plaintiff had entruſted © 
a parcel of diamonds to ſell ; on a caſe made,.the 
court of king's bench were of opinion, that the 
bankrupt having no more than a bare authority | 
to ſell for his A that they were not liable to 
Levi's bankruptcy. 
„ Soin the caſe of factors, goods conſigned 
to them merely for ſale are not liable to their 
% bankruptcy.” “ | e 

oO” 14 a 
and he beco 
nin ; 

med the pro 
may recover them in this Aten 5 


mes a bankrapt, t e goods ſtill — * Farzo. 


conſigned Whitcoms, 
ney, anddied indebt. J. ror oa 


So if the factor had ſold th 
to him and received the xr wor 
ed in debts of ar higher 

. money ſo received had been 
es * other goods, theſe ſhall be CE 
4 belong 


L 


P. W. 318. 

IF.. 0 
— 8 
* . 


v. 


ill be 385. 


nature, if it could be alk. 160. 


ee the merchant's eſtate; not to the fac- 
tor's. But if the money had remained in ſpecie, 
it had belonged to the factor's eſtate, and gone 
to anſwer the debts of an higher nature, for the 
money has no mark to be followed by. 


| Per Lord ut if the factor hadfor the merchant's goods 


Hardwicke 


1 Ack. 234. taken notes, inſtead of money, the court of com- 


mon pleas held that the merchant ſhould have 
the notes, as they could be traced. 


Salmon. 


Hill. is do him and become a bankrupt, the merchant 


Seset v. And ſo ifa factor had ſold wok LO. 2M 


Geo. 2, mmſt come in as a creditor under the commiſ- 


C. B. ſion. Though if he had laid out the money in 


Bull. N. P. other goods for the merchant, the merchant ſhall 


43. have them: ſo if the factor had ſold for pay- 

ä ment at a future day, the merchant ſhall have 
the money. | | | A 

5- © So that the criterion of what poſſeſ- 

«& ſion ſhall ſubje&t the goods of others in 

*«« a.trader's poſſeſſion to his bankruptcy is the 

* exertion of any act of ownerſhip unconnected 


« with any circumſtances of doubtful pr 
right. A 3 

x Sm — where a bankrupt was left in poſ- 

Burnell. ſeſſion of his bouſe and goods by his aſſignees, 


Dougl.303- after obtaining his certificate, for the purpoſe of 


—_— his debts, and during chat time traded 


for himſelf, it was adjudged, that this was not 
ſuch a poſſeſſion as fhould ſubje& them to be 
taken by the aſſignees under a ſecond commif- 


mm 2. Theſe 


Rand aca #A.4= a. & ac FL. 6A 


„ 2. Theſe are caſes in which the bankrupt is 
e | in poſſeſſion of goods at the time he becomes 
e a bankrupt, and which are recoverable under 

the circumſtances now mentioned- Bur goods 
; of which he has not the poſſeſſion, if they have 
& got into the hands of others, after an act of 
n- bankruptcy committed, are in like manner re- 
ve ll coverable in this action. e 


For the aſſignment of the bankrupt's pro- 
ed perty has a relation to the act of bankruptcy 
nc and the aſſignees ſtand in the bankrupt's place 
iſ. from that time, that is, the property is in them 
in from that time, and they may maintain trover 
all for all goods of the bankrupt of which others 
have obtained poſſeſſion from that period. 


Where the aſſignment of the goods is itſelf 
an act of bankruptcy, and ſo the goods aſ- 


ſeſ- ſigned are recoverable in this action has already 

in been mentioned. Where an act of bankruptcy 

the has been committed, and any perſon obtains 

ted ¶ poſſeſſion of them afterwards by any means, they 
are in like manner recoverable. | 


As where the bankFpr had been arreſted on 
he 2d of May, and on the 4th was charged in 
*xecution : on the 17th of June a fieri facias if. 
ued againſt him to the defendant the ſheriff, 

ho on the 26th levied the money : on the 5th 
df July the commiſſion was taken out on the 
act of bankruptcy of lying in gaol two months, 
after which the ſheriff returned nulla bona, and 
he return was adjudged to be good, for by 
he relation the property was in the aſſignees 
rom ſecond of May. DN 
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Cooper v. So where the defendants, who were ſheriffs 
2 of London, had ſeized the goods of the bank- 
1 Burr. 20. rupt, after an act of bankruptcy committed, 
x Black. but before a commiſſion had been ſued out: 
Rep. 65- but before a ſale, a commiſſion had been ſued 
* out, and an aſſignment made, notwithſtandin 
which defendants ſold them: they were he 
to be liable in trover. 7 Si allt 


- 


nah v. Or the action may be maintained : againſt 
Baker. the plaintiff who ſued out the execution as well 
2a tra. 996. 5 againſt, the ſheriff, if he can be proved a 
party to the converſion by giving bond to ſe- 
cure the ſheriff and ſo making the act his own. 


Blut to this there are two exceptions. 


Audley v. 1. Where an extent iſſued on a ſtatute and the 
. conuſor became bankrupt after tlie execution 
3 48. of the extent, but before the liberate ; in trover 
by the aſſignees againſt the defendant who had 
ot poſſeſſion under the liberate, the court 
Pele that the property was diveſted out of the 
bankrupt by the extent and that the goods were 
therefore not aſſignable. Note, the extent 
was of the 21ſt of Octobem the act of bankruptcy 
was on the third of November, the liberate was 
ſued out on the 6th, and the commiſſion iſſued 
the 8th, of the ſame month. | 


1 Atk,262, 2+ The ſecond exception is in the caſe of the 

crown, for the king is not bound by any of the 
ſtatutes of bankruptcy, he not being named in 
them, ſo that he is not affected by the relation, 
but only by the actual aſſigument which changes 
the property. SR 1 Fo 


As where the bankrupt was indebted to the Braſſay v. 
king, as collector of the land tax for the precind Pawn - 
of Aldgate, and the commiſſioners of the land n. 
tax iſſued their warrant and ſeized his effects af. 
ter an act of bankruptcy committed, but the goods 
were not taken away till after the aſſignment 
under the commiſſion ; it was held that the 

oods being in the hands of the crown from 
= time of the ſeizure, were not affected by 
the act of bankruptcy which preceded it. 


So where one Eduard Lewis was indebted Rex v. 
to the king by bond dated the 3d. of March 3 % 
19 Car. 2. an extent iſſued upon that bond parker? 
teſted the ſame day with the date of the aſſign- Rep. 126, 
ment under a commiſſion of bankruptcy againſt 
Lewis ; when it was held that the extent ſhould 


be preferred. 


So where it is enacted by ſtatute 8 Ann. c. 19. stracey v. 
«© That all candles and all the materials for Hulſe 
making them ſhould be ſubje& to the debts Dougl-395- 
« and duties to the crown, and all penalties Fowler & 
and forfeitures for the ſame.” It was ad- Attorney 
judged, that where a candle-maker was in debt General v. 
for the ſingle duties and became a bankrupr, nw p. 
and after the aſſignment was convicted in the ; 
double duties, that this was a lien on the can- 
dles, utenſils, &c. in the hands of the aſſignees, | 
and might be taken from them under the ſta- } 
tute notwithſtanding the aſſignment, for the aſ- 
ſignees are the repreſentatives of the bankrupt, 
and they are liable to every equity that would 
affect him. 


G g There - 
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Rexvy. Therefore where an extent iſſues it ſhall al- 


2 ways be teſted of the true day it iſſues, and ſhall 
759. not be ante-· dated ſo as to over - reach any meſne 


| alignments. 


3. How far in the caſe of partners the acts 
of one ſhall be affected by the bankruptcy of 
the other in the diſpoſal of the bankrupt effects, 
vid. Fox v. Hanbury, poſt. 338. 


I ſhall now proceed to conſider, 


28. Trover with Reference to the Perſon. 


Under this head I ſhall conſider, 1ſt. By 
whom this action may be maintained, 2d. 
Againſt whom it lies. : | 


1. By whom Trover may be maintained. 


I. * Poſſeſſion alone gives a ſufficient title to 
© maintain this action againſt all perſons, ex- 
e cept againſt the owner.” 


Armorie v. As where a perſon finds any thing, this gives 

D-lamirie, him ſuch a property as will maintain this action 

1 Stra. 505. againſt any perſon who takes it from him, ex- 
- cept the rightful owner. | : 


naſfett v. So where Sir Thomas Palmer ſeiſed of a 
Maynard, wood, fold 600 cords of the timber of it to 
2 Eliz. one Cornford and his aſſigns to be taken þy the 

aſſignment of Sir Thomas Palmer, and Cornford 


3 aſſigned 
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aſſigned his right to che plaintiff, Sir Thomas 
afterward ſold 4000 cord of timber of the ſame 
wood to the defendant, ta be taken at defendant*s 
election. The 600 cord of wood was marked 
out by Sir Thomas to the plaintiff, who cut it, 
and defendant took. it away, on which. the 
plaintiff brought trover and recovered, for 
though defendant had a right to 4000 cord of 
wood to be taken in any part of the wood, yet 
plaintiff having cut and got poſſeſſion of the 
wood had thereby a good and ſufficient title. 


So where plaintiff claiming a right of com- Rackham 
mon had cut fix load of ruſhes which grew pot qr 
thereon, and defendant denying plaintiff's right ,wyr.442. 
had taken and carried them away, plaintiff re. 5 
covered in trover for them; ſor though the 


right of common might be doubtful, yet hay- \ 


ing by poſſeſſion obtained a ſpecies of property 
in them, he could well maintain an action 
againſt a ſtranger. f | 


Hut poſſeſſion is t neceſſary ro maintain 
0 40 this action.“ 1 N 


For where in ejectment for a mine, it was 14.Cul- 
offered in evidence in proof of poſſeſſion, that !en's caſe, 
es WW the leſſor of the plaintiff had had a verdi& in Mich | 
on trover for a parcel of lead dug out of the mine, Bat. N. P. 
X= it was held. not to be ſufficient proof of poſ. 33. 
ſeſſion, as trover might be maintained without 
poſſeſſion. 


to ' g Fc For ; 


For a right of poſſeſon is ſufficient” 


8 As where A. being indebted to the plaintiff, 
v. Rave, F 
1 Bulſt. 68. and defendant to A. and it was agreed between 
them that defendant ſhould deliver goods to 
the plaintiff in ſatisfaction of 4's. debt, defen- 
dant did not do ſo, but converted them to his 
own uſe. It was held that plaintiff might 
maintain trover, though he never had had poſſe/- 
ſion of the goods. 


2. But to ſupport this action, property in 
«the plaintiff is eſſentially neceſſary.“ 


* V- For where the plaintiff ordered a tradeſman 
Trin. 3 to ſend him goods by an hoyman, and the 
Ann. per tradeſman ſent the goods by a porter to the 
Holt;at houſe where the hoyman reſided when in town, 
G, Hall, but he not being there, the porter left the goods 
7. with the landlord of the houſe and the goods 
were loſt; it was held that-plaintif* could not 
have trover for the goods, for the property never 
veſted in him for want of delivery, but ſtill re- 
mained in the tradeſman : though it had been 

otherwiſe, had the delivery been to the ſervant 
of the hoyman or one employed by him to re- 
ceive goods, for a delivery to them would have 
veſted the property in the plaintiff, Ante 

vol. 1. pag. 11. 5 5 | 


Power v. So where plaintiff had exchanged an horſe 

2 81 with defendant and given poſſeſſion of it, it was 

: Red, held that though the exchange might have been 
unfair in the warranty, yet that trover would 
not lie for it, for the property was gone out of 
the plaintiff by the exchange. -— 


* 


in 


© maintain the action 


So where goods were condemned in the exche- Ekins v. 


guer and proclaimed as forfeited, it was ad- _ 
judged, that the property was thereby fo altered Raym. 336. 
that neither treſpaſs nor trover would lie againſt "$6 


the perſon who had ſeized them. 


3- © But an abſolute property is not neceſſary, 
« as a perſon having a-/pecial. property may 
”, 1 ; 


As where the goods are ſeized by the ſheriff Wilbraham 
under a fi. fa. the ſherift may maintain this . 
action againſt any perſon for taking and con- 
verting them to his own uſe. 


So a carrier may maintain trover for goods 1 Mod. 31, 
entruſted to him to carry, which have been 
taken out of his poſſeſſion. 


So if an houſe let for years be blown down, Pr: Powelt 
leſſee may have trover for the timber though Mill N f. 
the property be in the reverſioner. OH 8 


So the lord of a manor who ſeizes an eſtray or Sir Wm. 


wreck may before the year and day expired have vo oppo th 
trover for it againſt a ſtranger, for he has a ys. Bull. 


4. It was formerly the opinion that-execntor-s Elizabeth 


could not maintain this action'(Savit, '193-) Freenet : 
but it is now ſettled that they may have this 94nd v. 


Iſabell 


action for a converſion of goods in the life-time of Counteſs of 


their teſtators by the equity of ſtatute. 4 Ed. Rutland, 
3: as well as for a converſion in their own Cre. Eliz. 
times. | IF N 377. 
725 4 111 
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| Under this head it has been reſolved, 


Trembling x, That if the wife is execntris, the huſband 
5 > may join in the action. For the poſſeſſion of 
Style 48. the wife, as executrix, is the poſſeſſion of the 

\- Huſband, and the damages recovered may con- 


cern them both. 


Lord Haſ- 2. If the huſband deviſes away jewels or ſach 
_ 5 _=_ things as are paraphernalia to the wife, the 
ee cannot hold them, but they are recoverable by 
ob Car. the huſband's executor from her. But if the 
343. Vern. huſband dies inteſtate or by will does not diſpoſe 


246. FC the jewels, &c. ſhe ſhall have them. 


Long v. 5. An adminiſtrator may maintain this action 
* Rolle for the taking of the goods of the inteſtate by 
Ch. Juſt. one before the letters of adminiſtration granted. 
Style 341. For the letters of adminiſtration relate to the 


death of the inteſtate. 


| 1 Stra. G. | So he may - for a taking in the life-time of the 
; teſtator. 6 * x2 1 i 3 1 


Under this hend it has been decided, 


1. That an executor de fon tort is liable to 
this action at the ſuit of the adminiſtrator. 


| Anon. And though in ſuch action, it appeared that the 
Vent. 349. goods for which the action was brought, had been 
taken in execution upon a judgment obtained 
againſt the defendant as executor de ſon tort by a 
creditor of the inteſtate, yet it was held to be no 
diſcharge, for men ſhould be diſcouraged from 
meddling with inteſtate eſtates. Though -= 


4 "YU © Rh wo. 


Wed 7 we 


„ 


0 ＋ 


8 8 


hands of the defendant before marriage, though went 260. 
they have been converted after, 0 | 


had been a good diſcharge againſt another 'cre- 
ditor who ſued him in the ſame right. 


2. If an adminiſtration has been granted to Wilſon v. 
any perſon, and the ' adminiſtration is after- 22 
wards repealed, and adminiſtration granted to Cre. Eli. 
another, the firſt adminiſtrator ſhall not be lia- 459. 8. C. 


ble in this action for the goods which he diſpo- 


ſed of, but all diſpoſitions by him made ſhall be 


valid. 


3. It was held by two juſtices in this caſe Whitehall. 


againſt Holt, that where a perſon, before ad- v. Squire, 


miniſtration granted him, permitted a perſon MLT 


to take the goods of the inteſtate, that this 5. C. 


aſſent ſhould bar him in an action of trover 
for theſe goods brought after adminiſtration 


grante d. 5 


6. Baron and feme may join in this action, Backborn 
for goods which were the property of the wife 22 ya 


'before marriage, and which goods came to the , Lev. 207: 


or though 
the converſion is the ground of the action and 
therefore the huſband may ſue alone, yet the 
inception of the cauſe of action was in the wife, 
by the trover before marriage. | 


J ſhall now conſider, 


2. Againſt whom this action may be maintained, 


1. The owner of goods may maintain tro- 
ver for them againſt any perſon into whoſe 
hands they may have ſallen, though the perſon 
in whoſe poſſeſſien they are: found may have 
MW. % honeſtly 


Fg 


c honeſtly obtained it, provided it was not by 
« ſale in market overt orby other fair transfer.” 


Hartop v. As where the plaintiff left jewels ſealed up 
age 3. with his banker for ſafe cuſtody only, and the 
28tr. 18). banker broke open the ſeal and pawned the 
. jewels to the defendant, the plaintiff brought 
trover for them, when it was adjudged. 1. 
That the banker being a mere. bailee for 
ſafe cuſtody, had no authority to open. the 
bag, and by ſo doing was a treſpaſſer. ad. 
That the defendant could obtain no property 
in the jewels, except by a ſale in market overt. 
3d. That pawning was no fale in market overt, 
and therefore that the property {till remain'd in 
the owner (the plaintiff) who might therefore 
well maintain this action to recover them. 


So where the plaintift gave lottery tickets to 
a goldſmith to receive the money for him, and 
the goldſmith having before given to the de- 
fendant a note to deliver to fim ſo many lot- 
tery tickets, delivered to him the tickets he 
had received from the plaintiff: It was ad- 
judged that this was not ſuch a transfer as 
changed the property, but that the plaintiff 


might maintain trover for them. 


8 


* 


So where in trover for a horſe: it appeared 
that he had been ſtolen from the plaintiff by 
one P. who had ſold him to the defendant under 
the name of Lyſter, in market overt, and the aſ- 
ſumed name of Ly/ter was entered in the toll- 
book. It was 44 udged by the court, that this 
ſale being by a falſe name, was not ſuch a ſale 
as ſhould alter the property. 


xLeon.15 8. 
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« But where there has been a fair and re- 


&« gular transfer of the thing in queſtion, this 
«6. ation will not lie.“ 


I 


* 


As where a bank bill payable to 4. or bearer, Anon. 
was loſt by A. and found by a ſtranger who 1 Salk. 126, 
transferred it to the defendant. It was held, 

that though 4. might have trover againſt the 
ſtranger, yet that it would not he againſt the de- 

fendant, who by the fair courſe of trade had ob- 

tained a property in it. Vide Miller v. Race. 

1 vol. 35, Dy 1 2 


P 


2. An actual converſion to the partys own 
« uſe, is not neceſſary to maintain this action, 
„ where the taking has been tortious. . (© 


As in the caſe of goods ſeized by cuſtom-houſe Tinkler v. 
officer s which are not liable to duties, as the wear- Poole, 
ing apparel and neceſſaries of paſſengers on board 3 Harl. 
ſhips ; for theſe trover will lie againſt the cuſ- 5657. 5. C. 
tom-houſe officers who may have ſeized them, Chapman 
though the goods are lodged in his majeſty*s v. 28 
ſtores and condemned as forfeited to the revenue; l * (t 
and ſo are not converted to the uſe of the defen- * © © 
dant the officer. alles khan 


However actions for injuries of this natur 


are more uſually brought as actions of treſpaſs, 


and have been already treated of in chapter the 
ſeventh. But it may be proper to add here to 
the caſes there given. ; vs 


1. That no cuſtom-houſe officer hasa right to Smith c. 
ſeize contraband goods on board a ſhip in port, Reynolds, 
or before the goods are landed and expoſed to Wü. 257. 


ſa | | , 
2. And 


- vo And by ſtatute 19. Geo. 2. Co 4+ 916. It 
f : 3 
is enacted, that if the judge certifies on the 
& record, that there was probable cauſe for 
« ſuch ſeizure, that in that caſe beſide the 
e plaintiffꝰs ſhip and goods ſo ſeized or the va- 
o 2 of them, he ſhall not be entitled to above 
© two-pence damages, and no coſts. 


Under which ſtatute it has been held, 


Sullivan v. x, That this certificate may be given at any 

— time after the trial. 2d. That if a ſentence 
which was in favour of the captor, is afterwards 
reverſed in a ſuperior court, and then the own- 
er brings this action againſt the captor, a certi- 
ficate from the judge of the ſuperior court of 
appeal is good within the ſtatute. | 


„ Bur where the taking has not been fortious, 
[i there muſt be ſome evidence of a converſion.” 


Roſs . 


RN | As where trover was brought apainſt a 
, er to whom certain e of the plain- 


5 Burr, tiff had been delivered, and which he had not 
2325. delivered to the owner. It was held that for 
oods ſtolen or loſt out of the wharfinger”s poſ- 

| 1206 this action would not lie; for to maintain 

trover an injurious converſion ought to be pro- 

ved, and that a bare non-delivery, was not ſuf. 

ficient, as this might have been a mere omiſſion, 

for which the remedy ſhquld be an action on 

the caſe, not trover, which ſuppoſes an actual 

Wrong. ; 


" k It is not neceſſary to ſupport this action 
that the owner ſhould be abſolutely r 
l | 40 * 
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« of his goods, by the converſion of him who 
ee has had poſſeſſion of them, for damages are 

& recoverable in this action for any partial con- 

& verſion or uſer of the goods of another, by 
ce the owner after he has recovered poſſeſſion 


As where a carrier took part of the liquor Richardſon 
out of a veſſel which he was employed to carry 9 
and filled it up with water, it was adjudged to " 
be a converſion of the whole, and the plaintiff 
recovered accordingly. | 4 ; 

So if a man takes my horſe and rides him, Per Po- 
and afterwards delivers him to me, yet I may pham. 
maintain, trover againſt him, for the riding is a Pant 14. 
converſion, and the re-delivery will only go in 7 


mitigation of damages. 


4. Wherever the law has given a lien up- 
6 on any goods or other things of value, there 
ce the retaining of them ſhall not ſubject the 
6 perſon to an action of trover. 


1. This doctrine in favour of liens the courts per Lord 
of late years have much leaned to, for the con- Mansfield, 
venience of trade, allowing it, firſt, where eee 
there is an expreſs contraci to that effect, and 
ſecondly, where it is implied either from the 
uſage of the trade, or the manner of dealing be- 
tween the parties. 


As 1ſt. A factor has a lien upon goods con- Krutzer v. 


ſigned to him not merely for what is due for thoſe 2 
goods, but for the balance of a general account, 936. comp. 


and for which he may retain them. So he has a 251. 
lieg pn the maney in the hands of the MM 
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Foxcraft v. And though in this caſe, goods had been 
eee conſigned to a factor by a trader, and the factor 
Black” © knew that the trader was in inſolvent circum- 
Rep. 193. ſtances, but he nevertheleſs advanced him 
money on the credit of the goods. It was ad- 
judged, that he was entitled to a lien againſt 

them, for the money he had advanced, and 

ſhould hold them againſt the aſſignees of the 
conſignor » 8 

2. © In the caſe of manufacturers, the lien 

« which they have againſt the goods entruſted 
to them to more, is not a general one, 
% but confined to the work done to the goods 
% themſelves unleſs expreſs uſage of the trade 
is proved to the contrary.“ | 


— 


* hon As where the bankrupt was a flour factor, 
' Ockenden, and had employed the 1 N Who was a 
1 Atk.235. miller, and he having always a large quantity 
of corn in his hands, and a great number of 

ſacks, had, relying on theſe as a ſecurity, truſted 

the bankrupt very largely, and when he became 
bankrupt, he owed to the petitioner 286/. for 
grinding done before, and 16/. for grinding 

corn then in hands, which corn and 5 ſacks, 

the petitioner inſiſted upon holding for his 

debt. But Lord Hardwicke held, that as the 
petitioner had ſhewn no general cuſtom for a 

lien, that it only depended on the bailment, 
proceeding from a delivery of goods for a par- 

_ " ticular purpoſe, which could not be extended 
beyond the work done to the goods themſelves. 


Green v. 


Farmer. . 
4 Burr, 80 that a manufacturer who takes in goods 


2214. for a particular purpoſe (as to dye them) has a 


By Fu ww 2 ,e oc cc a 


62 
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ea on them, for the work done to the goods 
| themſelves, | but cannot retain them for any 


other demand againſt the owner of the goods, was 
held by the court of king's bench in this caſe. 


But the «ſage of trade, will create a gener- 
« al lien.“ $5547 n 4 ; N 
f As where it was proved to be the uſage for Ex parte 

il packers te lend money to clothiers, and the Pere: 

0 clothes left to be packed, were conſidered as & 46. STo 
a pledge, not only for the packing, but for the Downman 
: han of the money likewiſe, and here the bankrupt . Mat- 
who was a'clothier, borrowed money on a note ,_. 


=] 
* 
#3 P a. 


5 


le of hand from the petitioner who was a packer, ea. 
| but at a time when he had no dealings with him, S. P. 
and the bankrupr oh afterwards ſent him 
T's cloth to pack; it was held, that he might re- | 


a i tain the cloth, for the debt, as well as for the 
Y price of packing. u ohh | 


. In the caſe of pawns. The pawnin 
* 44 from the nature of the tranſaction creates o 
“ itſelf a hen.” | 


And where a teſtator had borrowed a ſum Demain- 
of money upon jewels, and afterwards bor. bray v. 
rowed three. other ſeveral ſums, for. each of Metcalf. | 


which he gave his note, without taking any no- ,, N 281 
tice of the jewels : It was determined that the 6 


money without paying the money due on the Jug f Ack. 
notes. For it muſt be preſumed, Ae the paw- 
nee truſted to the pledge he had in his hands, 
by the money "ug: ent ſubſequent. to the 
pawning, which excluded the preſumption of 

Vor. II. : Hh any 


— 


Hoare V- 
Parker · 

Wernher adjudged, that though the pawnbroker had no 
notice of the pawnee's property, that he could 


OY 


Ex parte 
Shank. 
1 Atk.234- 


Wilkins v. 
Carmi- 


chael. 
Dougl 9 


pinſan 
re horſe left with him till he is paid for his 


Las keeping. For as he is by law compellable to 


* | 
TROVER. 
ay truſt to the perſon :' But if the loan had 


ee e ha the ene . oy m_ no 


10 But Weng the act 47 pawning creates 
<< alien in favour of the payynee;? yet it cannot 
4% give him a greater intereſt in the thing pawh- 


" Sad, tay the Arge nnr had. CR 
Therefore where a texant for fe of bla, 
pawned it to a pawnbroker and died. It was 


have no e on 1 the” TE as ws Mac s in re- 


ne. 


* 


4 If 'a MEA * England repairs * flip, he 
has no lien againſt the body of the ſhip, for the 
airs done to her: though for 'repairs done 


beyond ſca, the maſter may W the 
ſkip herſelf. 


80 e * 8 muſter any e on "ik 
' hip for any money expended by him in repairs 
on her in England, or for money due for his own 
wages, for bach e contraQs are entirely perſonal. 


5. An ankerper huth by how's right to detain 


receive 'a gueſt and his horſe, ſo he ſhall have 


ne. 4 this remedy. And though in this caſe the 


horſe had been brought to the inn by a ſtran- 
ger, without the owner's knowledge, and was 
afterwards claimed by the owner, yet it was 
held, 3 might net itim cin 


(i ra keep 


So that to give this right of rerainer it ĩs not York . 


Ws 


1 K O ER: | 3 
keep the horſe till paid, for ſo by pretended at 


ignorance that his horſe was ſent ro an inn, 
might the owner defraud the innkeeper, by 
getfing his keeping for nothing. 4 


* 


72 I! 19 73 
therefore neceſſary” that the owner: ſhould be Grivdſtone 
1 : . Salk. 388. 
a gueſt, for merely leaving his hor ſe at an inn 00 
ives this right of retainer till paid for his keepb r- 
ing to the innkeeper. ALATA e 8 


But this power of retaining is only. while the jones v. 

horſe remains in the innkeeper”s poſſeſſion, for if Pearle, 

he ſuffers the horſe to be taken away, and the Ao 4 

horſe is brought again to his inn, he cannot re- , Grifia 

tain him for the former demand. © 2 Browal. 
So the innkeeper cannot eli the horſe except fame. caſe, 

in London, where by the cuſtom he may felt the 

horſe for his keeping; and therefore in this 

caſe where a carrier had been in debt to un inn- ' 

keeper at Glaſtenbury for the keeping of his her- 

ſes, and he ſeized and fold three of the car- | 

rier's horſes, the carrier recovered in this a. 


380 by the cuſtoms of London and Exeter, if Mcſs . 
an horſe at an inn eats out the price of hishead, Len- 
the innkeeper may have a reaſonable appraiſe- But. 257 
ment of his value made by four of his neigh. © 
bours, and take him as his own according to that - 
valuation, for his debt. 3k Bw | 


6. 80 a carrier may de tain goods entruſted Skinner v. 
to him to carry till he is paid for their car- eg 
riage. — 
: Nam 75% 
5 7. An | ny 


1 1 0 EE. 
7.“ An attorney has a lien againſt the papers 
« &c. of his client, and may retain them till 
« paid his bill of coſts.” ' 1 "6j; 


But where a clerk in court advanced money 


to a ſolicitor to carry on a cauſe, it was ad- 


judged, That he could not detain the client's 


papers as 4 pledge for the money advanced by 


him to the ſolicitor, but ſhould have recourſe 
to the ſolicitor himſelf. ; . 


But this right of lien being admitted for 
** the benefit of trade, it ſhall be confined in its 


operation to that only.? 


Therefore where the owner of five cows put 


them to paſture with defendant, and agreed to 


271. pay him 12 d. per week for each cow, and af- 


ter wards the owner ſold them to the plaintiff, 
it was adjudged, that defendant could not juſ: 
tify the detaining them for their keeping, but 
was put to his action againſt the firſt owner. 


So if an horſe be diſtrained to compel an ap- 
pearance in the hundred court, after an ap- 


pearance, the perſon who took the horſe can- 


not juſtify detaining him till paid for bis keep. 
* 5 85 


So where 4. purchaſed an intereſt in a leaſe, 
and the writings were left in the hands of an 


attorney to draw an aſſignment, which he did, 


and it was executed. It was held that he could 


not refuſe to deliver it up to 4. till paid for it. 


So 


{ 
i 
{ 
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So where the defendant paid the duty at the Stone v. 


cuſtom-houſe for a-parcel of goods, the pro- -ingvood, 


perty of the plaintiff, which had come home 
in the ſame ſhip with others of the defendants, 
it was held that he ſhould not retain the goods 
till paid what he had advanced for che duty, 
ſor he might have his action for the money. 


1 Stra. 651. 


So where in trover for a dog, the defendant Bindead. v. 
juſtified the detaining him, on the ground that Puck, 

the dog had ftrayed cafually to his houſe, * 

where he had kept him 20 weeks, and demand- NE 
ed the expence of his keeping, on a caſe made, 

whether the refuſal amounted to a corwerſion, 

the defendant's counſel declined to argue. it, ſo 

the p3tea was ordered to the plaintiff. © 
0; SR 24605 e rot Bag ol eee 1.2? 

And in general, no perſon can in any cafe Bermin v. 
retain where there is a ſpecial agreement to pay, 5 1e | 
for then the other party is perſonally liable A, 6 
W RET on TL ET 
5. Trover will ke againſt the maſter for Na 

- | . #46. | FRY; | ea V. 
te 5 _ voy i 74K 2 e 1 Hammond. 
40 a Kot 1 a IgStra 50g 

But in ſuclr caſe, it is not ſufficient that the Jones wt 
goods were delivered to the ſervant, unleſs it Hort, 
appears that the goods came to the hands f the mg Tot 


1 r. d. Kar 
maſter, or unlefs the ſervant was Mary employed 258. 8. C. 


by the maſter to receive the goods in the way, 0 

the maſter*s trade As in the cafe, Whichi was 

of a pawn delivered to a pawnbroker's ſervant, + + _... x 

and which being loſt, the pawner recovered in * 

trover againſt the maſter. 75 1 ee 
So trover will lie againſt the ſervant Bimſelf Perkins v. 

for diſpoſing of the 18 of another per fon Wit zg, 
R h 2 though * 
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though to his maſter's uſe, and that whether he 
has authority from his maſter to do ſo or not. 


Brown v. 6. One tenant in common, jointenant or parce- 
ner cannot have trover againſt his companion 
e for the poſſeſſion of one is the er of all. 


Holliday v V. Therefore where the Plaintif Was a or 
Camſell, M an amicable ſociety, and kept the box con- 
_ 5 the ſobleriprion, which defendant who 
1 hy 4 _ s alſo a member took away, it was held that 
Rep- 658. they were tenants in common of the box, and 


ſo that one could not Meinten trover againſt 
the other... 


But this is N in caſes where the proper- 
ce ty is equal, ſo that the poſſeſſion of the one is 
the poſſeſſion of the other. | | 


Welt . For where there were two tenants in com- 
Paſmore, mon of lands, the one in fee, the other for years, 
at Exon, and the tenant for years cut and converted to 
2 1 his own uſe trees which had been growing on 

N. P. the land, it was held that the other might have 
35. trover for them, for they e entirely to 


the inheritance. 


Co. Lil. © So if one tenant in common a derive 
200. Q „ the thing held in common, the other may 
have trover againſt him for it, for that is a 
« total converſion to his own uſe of what he 
mardi. <c had only a part.” 


ton v. 
Chapman 
and Smith, As where one part-owner of a ſhip took her 


— and ſent her on a voyage to the Weſt-Indies 
Bull N r. where ſhe was laſt, and the other owners bring- 


34 | | ing 


ee et oO + "7 
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ing an action for it, Lord King left it to the ju- 


ry, whether, they being tenants in common of 
the ſhip, this was not à deſtruction by the de- 
fendant, and the jury found accordingly. 


But otherwiſe, in the caſe of partners in r Ne 
trade, each has a power ſingly to diſpoſe of the Cowp. oor, 
whole partnerſhip effects, and even if one of - 
the partners becomes a bankrupt, yet every act 

of the ſolvent partner without knowledge of 

the act of bankruptcy, as in making conſign- 
ment or ſales of goods, &c. if done bona fide 

and without fraud, is good, ſo that the aſſignees 

of the . bankrupt. partners cannot recover 

this action the goods ſo diſpoſed of by the 

other, neither if the ſolvent partner afterwards 

fails, can the aſſignees under the joint commiſ- 

ſion againſt both, maintain trover againſt the 

bona fide vendee or conſignee of the partner. 

ſhip effects. | 12 | 


. Trover will not lie againſt executors or ad. Hambly v. 
miniſirators, for a trover and converſion of Trott. 

deus, by their teſtators or inteſtates; for it is ovp. 85s. 
ounded on a tort, and actions founded on torts 

by the teſtator or inteſtate cannot lie againſt 

executors or adminiſtrators. 


9. Trover will lie againſt baron and feme, Marſh's 
whenever the converſion has been by the wife caſe, 


before coverture or by herſelf after. coverture, en 3 


for it being a tort by her, ſhe ſhall be joined Draper v. 
with her huſband in the action. T 2 1 
a | $25 j0re Y 195%. 


* | Sir W. 
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7678; : 
3. of the Pleadings and Evidence in rfl 
Action 


And fe of the Pleadings on | the Part of 
tue Plaintiſf. 1 : 
1 


N In trover the converſſitn i is « the pit of the ae 


Ball. N. P. to the defendant's hands is but inducement 3 
off the plaintiff may therefore declare upon a deve: 
| nerunt ad manus generally, or ſpecially per in- 
ventionem; (even though in fact the defendant 
came” to them by delivery,) or that the defen- 
_ dant fraudulently obtained them, (as by win- 
ning them at cards from the pfaintiff's wife) 
and this being inducement need not be proved: 
but ir is ſufficient to prove property in the 


plaintiff, the poſſeſſion of and ene BY the 
defendant. 


Bortomley 2. It was formerly uſnal to tie up the plain- 
3 Harriſon, ff to great ſtrictneſs in ſpecifying in the decla- 
| ration the nature, quality and quantity of the 
goods, for which the action is brought, and 
numberleſs caſes in the old hooks of arreſts of 
judgment in trover turn upon that ohjection. 
But greater latitude is now allowed: as a de- 
. claration, for one parcel of pacte loth, without 
3 out the exact quantity, has been held to 


be good ; ſo * fifty fu, of 7 nere 


Perot at Therefore i in trover for eee againft 
6. Hall, defendant, in whoſe poſſeſſion it was, plaintiff 
1707+ * p. need not ſet out the n:mber of it, nor in trover 
37. for a bend need he ſet out the date, for being 


Out 


* 
- 


Abr. 23- tion, and the manner in which the goods come 
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ent of poſſeſſion he may not know the exact Wilton v. 
number or date: but if he does in his declara- 2 
tion ſet out the number or date, he muſt prove 26. 
it exactly as laid and the ſum to a * or 
Toy all be nonſuited. | | 


- 


3. The . in trover - ſhould tate rBrownl n 
«the time of the converſion, and for want of Vent. 335, 
« alledg}i ng it, I was in this caſe ar- 

vp reſted.” | 


Shot where va olaintiff | in his e un- | Treſmond 
der a /cil. laid the converſion on a day or (gh SITY 
the trover, and this, was alledged in arreſt 1 m= | 
judgment, the court held nevertheleſs, that th 
poſtea convertit was en , and ry . being 
inconſiſtent tobe void. 5 

4s So. as een ſhould 2 4 olace Hubhard's 
where the converſion was made, or the decla- ge. . 
ration will be W. in ere for want of a 11. a 


* bk. 1 


ve nue. | 25 


But Fl want t of a FO is aided if defendant Goldd. 7 
pleads a ſpecial plea, as a ſale in market overt, ee ab 
viz. at S. in Com. Nott. For then a venue js Clayt. 131. 
laid in the plea + but where the plea is ſo, the 

proof of a ſaſe in another place in market overt 

will not ſuſpare the declaration. 


„ , 4 £4. 29. 


But though a time and place of e Brown v. 
muſt be alledged in the declaratiom yet the ac- b Blk 
tion being tranſitory, the we gee th 

laid here and 5 in eln | 


* 


cit | 
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of 


ke way 5. The declaration in trover need not alledge 
Jeu. the value of the goods, aliter in detinue, where 
2Roll Rep. the goods themſelves are to be recovered. or 


Neltherp 6. In trover by baron and feme, it is bad to 
Anderton, declare that the defendant converted the goods 
Salk. 114. 44 dammum ipſorum, for the poſſeſſion. of the 
wife is the poſſeſſion of the huſhand, and ſo is 
the property, the converſion therefore cannot 
be to the damage of the wife, but of the huf. 

2 band only. Ann ON art 4 e: ne 
Berry v. o for the ſame reaſons, intrayer againſt ba- 
Nevis, * and feme the converſion muſt be laid fo the 


Cao: Jace uſe of the huſband and not to her or their uſe. 


— 5 oa 7. In declaring in this action by an executor 
und, v, Iſab, the declaration ſhould ſtate the time of the con- 
Eounteſs of yerſjon, whether in his own time or in that of 
Rutland, lis reſtator. ry I ng Wy 
Cro. Eliz, > en Waere o | 
2 "ag So, as an executor is poſſeſſed of his teſta- 
_ Godſkirt, tor's goods, ut de bonis propriis, he may declare 
Cro, Eliz, for them in that manner, and yet that the con- 
563. verſion of them was in retardationem executionis 


YN y | teſtamenti. ; 


Lacy v. 8. In trover by an adminiſtrator, he may de- 
8 clare generally that adminiſtration was granted 
os. to him by 4. B. official of the biſhop of , 
without ſaying that he was ordinary of the 

5 place, or had the right of granting adminiſtra- 


* 


1} ; tions. . ä 
re vv. So an dduilnifiracor may deckre that he 
"11: wp BY was poſſeſſed of divers goods and chattels 950 of 


* 


8 


„ K 5 MAN 


mo, wy on” 3 nes 


c #8. 7-4 


W,. 6. 
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his own Proper goods, and though they were 
the teſtator's in fact, yet the echte. is 
good. : ( 1 


In trover by an adminiſtrator for rum taken orotker v. 
and converted in the life-time of the inteſtate ; up- Ogleby. 
oh evidence it appeared; that the rum had been & Sers. 60- 
taken in the teſtatorꝰs life-time, but converted | 
after his deu, and tlüs evidence Was held 
to maintain the declaration, for the time of 
uſing the rum lay in the breaſt of the defen- 
dant, who ought to haye'difcloſedit by his plea, 
and the taking in the inteſtate's life-time, and 
keeping it till his death was ſufficient to main- 
tain the declaration. «hs 435 


1. Of the Evidence on the Part of the 
3b Plaintiff. . e 


- 


1. „ As, this action equally lies where the 
« taking has been tortious, or where the defen- 
« dant has lawfully obtain'd poſſeſſion of theplain- 

« tiff's goods and afterwards converted them ; 
** what ſhall be evidence of a converſion, ſeems 


in theſe two caſes to be different.” 


For where an actual taking of. the gaods in Bruen v, 
queſtion is given in evidence, that I . 
without ſhewing-a demand and refuſal, for it is an 2; 26 
actual ner Tv ; but when defendant comes » Flvey, 
to the goods by finding, delivery, or bailment for Clays. 113. 
example, there an actual demand and refuſal 

muſt be ſhewn'in order to eſtabliſh a conver. 


fion, unleſs an actua 1 converſion can be proved, 
. N n 


Newman. 
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in which caſe it tein Bron to prove 
a demand. ts 1 


Caſon v. For a demand and refuſal in ſuch caſe is ſuf. 
ficient evidence of &"comver ſion. 3, BP} 


Cro. Eliz. 


N But it is not of itſelf a converſion, for if the 
Burr. 423. jury find only a ſpecial verdict, viz. that there 


was a demand and refuſal, the court cannot 
adjudge it a converſion. 


« For a refuſal on dick may be juſtifiable 
and lawful under particular circumſtances.” 


Per Coke, As if a perſon finds my goods, and'I demand 
_ uſt. them, and he anſwers, that he knows not whe. 
+312 ther I am the true owner or not, and there- 
fore refuſes to deliver them, this is not to 
be deemed a converſion to his own uſe, as he 

keeps them for the owner. 


«© So where the Fe has à lien in the caſes 
er before mentioned, he inay law fully refuſe to 
% deliver the things when demanded, till ſa- 
4 risfied to the amount of his lien.“ 


2 Show. As if an innkeeper refuſes to deliver an horſe 
161. ſtanding at his inn till paid for his keeping. 


2 Lord Or a carrier to deliver pode till paid for the 
Raym. carriage; theſe refuſals being lawful, cannot 
amount to a converſion. _ | 


But, a demand and refuſal is only pre- 
vu ot ad evidence of a refuſal, for if it ap- 

« pears that there has been no converſion in 
1 fact, this action will not lie.” As 


1 
{ 
0 
0 
b 
t 
b 
v 
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As in -trover- againſt a r | 
olen. in Selk. 655, 

Lord 


ſuch caſe denial is no evidence. to thy cnn the Raym. 552. 


which. appear to have been either leſt or. ſi 

converſion neceſlary in this action, ſince the 5 Burr, 
contrary, is: proyed, though the carrier would 2827. 
be liable under the cuſtom of the realm, but if 

this did not appear, or if the carrier had the 
goods. in his cuſtody when demanded; it had _ 
been good evidence of a converſion. Vide Roſs. - ' 
Ve Johnſon, ante 340. os | 


TY 4 TO e: 53 | 

So if defendant had cut down plaintiff's trees zMod.245. 
and left them on the ground, this could not 
ſupport a converſion, ſince it is plain that th 
were left in the plaintiff's poſſeſſion 


2. A demand of ſaticfaction for goods taken Rookeby's - 
and a refuſal, was in this caſe adjudged to be ce, Clayt. 
ſufficient evidence of a converſion, though tiere 
was no demand df the goods themſelves. 


If the plaintiff proves the goods to have glackham' 
ſes * in his poſſeſſion, it is ed en evidence caſe, fl 
to ¶ of property, but the.defendant may prove them Salk. 290. 
ſa- to be the goods of J. S. who died inteſtate, 

and that letters of adminiſtration have been 
granted to him: but ſuch evidence will not. 

ric Wl be concluſive againſt the plaintiff, for he Lap 
hey: that he was married to J. S. and ſo en- 

07 * e 


1 


4- In trover by a ſtranger for goods taken at 
ea, he muſt ſhew in a ro Wa this acti- 1 8 5 
on, beſides a property in himſelf, firſt that his | 
ſovereign was in amity with the king of Eng- « 
land ; ſecondly, that his ſovereign was in amity 

Vor. II. 144 with 


TROVER 


with the ſovereign ef defendant, for if there 
was a war between Mom, then the ene 
Wells WS gh. f 


n e e e under es- 
ions of bankrupt, tt his been nden 1 


Sus 5 „ That a man LANE bes witnefs (0 biovr 


Gould, per an act of ban committed by himſelf, 
75 ch. but his confeſſion - a third rang that he went 


,-ug N. F. — evidenoe. 


So no releaſe can make G. Aer wh 
* a witneſs to prove an act of bankruptcy com- 


Stra-829. mitted by the huſband. 


2. © In actions to recover any part of the 
% bankrupt's property a creditor is clearly from 
« intereſt an incompetent witneſs.” 


A &@ A 


. Granger v. But where on 2 motion for a new ul, on 
8 the ground that a creditor who had proved A 
Dep. 2853. debt under the commiſſion had been admitted 
to prove the debt of the petitioning creditor at 

the trial, it appeared that he had /o/d his chance r 

of recovering his debt to another perfon for leſs fe 

than five ſhillings in the pound, and had re. WW © 
leaſed the aſſignees, and ſo in fact had no inte- 
reſt, he was s hel to be a competent witneſs to 


TROVIER. 357 


3. Of the Pleadings' a on the. Part « of th 


5 Defendant. fra | 
. 1. 1 h ſaid by Jrftice Tei In his eaſe Devoe wv. | 
that there is no plea in trover but the ge feral Dr. 


iſſue and the ſpecial one of a releaſe for « every 
plea in juſtification is tantamount: ; d r 


But however nünnber telt ſpecial pleas allow'd 
. appear in the books; and Lord rad Ch Juſt. Holt, 
in Salk. 05%, allows this one following to be of 
that deſcription, though he fays that it is the 
+ only good ſpecial plea in the books, viz. | 


To trover for two pipes of wine, defendant Kenicot v. 
pleaded, that ſo much is due to the king out of 8 
is every twenty pipesof wine imported for priſuge, —m_ 
m and for which he took the wine in e i 
_ WRT to be e 


"ki befg deep dant plesded, tht the plaln; 1. 


tiff had had” 2 2 5 * in treſpaſs againſt him v Topladyy 
for taking the ſa ods ; it Was e to be Show. 106. 


a good pled, 5 


So a dar i trover ** the * £4 — 
3 J. S. was held to be a good _ So 8 
the trover had been againſt the defendant. 73. 


For where there is a recovery in trover, as Adams e. 
plaintiff f is fup 4 Kee et 2 $ to the Va- — 4 | 
e of the tor then bechme fle property Oe 


of 
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of the defendant, ſo that the 1 in N 
caſe has a property m the * 


— 
— — 
= vl 
— — 
„ ² - > 9 - Es <— > — — 
* 


« So that it forages oy all theſe caſes of juſ. 
„ tification may be given in evidence er the 
0 ee 1 6} 5 9911 
tt b 


8 where in trover ſor taking a gun the de. 
fangs Hou fendant pleaded the general iſſue, = ave in 
Bull, N. P. evidence, that he was. game-keeper of the ma- 

nor of . and took the gun under ſtat. 22 & 23. 

Car. 2. it was held 1 1 well; though as the 

act does not authorize the leading, the general 
iſſue, it would be other wi e in treſpaſs... - 

It will however be proper to mention ſome 

. caſes of good juſtifications in this action, ſo. as 

to enable defendants. to avail: themſelves of 

them for their defence, whether i in the ſorm of 
a plea or as evidence under the general iſſue, : 


. 

„ 

1 

4 

| 

1 

1 

| 

i} 
5 


Cullingy. As where defendant to an action of trover 
F for ten loads of timber pleaded, That he 
E 7 4 was tenant to the plaintiff, and had erected 
2 a barn on the premiſſes, and * it upon 

blocks and timbers lyin on the ground, 
1 NP: d nor Fend in je, and which It vt the cal 
| a tom of the country ſo to fix, and carry away 
at the end of the leſſee's term, it was held 
to be a good juſtification, and defendant had 


a verdict. 


Poole's So things fixed to the Hachold” and ſet up by 
ry Salk. the leſſee ng r the convenience of trade, (as vatts, 
| coppers, tables, &c. ) may during the term be 
j removed by the leſſee, and are liable to be 3 


1 


ſhould be a market overt for all wares ſold 


'TROVER. _ 


and fold by the: mer anker: fit feta, 


iſſued againſt the lefſee who erected t 


For though the general rule of law is, that Bull. M. Pu 
things fix'd to the freehold cannot be removed, 34. 

yet this Has of late years admitted' many a A 

tions; and many things are now allowed to be 
carried away, which could not formerly; as 
marble chimmney- pieces, &c. and ſtill more, 
fixtures for the benefit of trade, as bre wing veſ- 
ſels, cyder mills and ſuch like: this is as be- 
tween landlord and tenant, and tenant for life, 
or in tail, and the reverſioner, but the rule ſtill ) 
holds as between heir and executor. 


But in this caſe, which was trover by the ex- Harvey v. 
ecutor againſt the heir, the Chief Juſtice held, Harvey, 
that hangings, tapeſtry, and iron backs to chim. "©3343: 
nies, belonged to the executor ; who recover. 
ed accordingly. +63 

2. In trover for goods, , defendant juſtified, Palmer v. 
« That by oriferiptidn, every ſhop in London 88 
there, and that the goods were ſo bought 3 C6. 83. 
there; it was adjudged, that the cuſtom was 8. O 
too general and unreaſonable; for, a ſale is on- 
ly good as in market overt, where a thing is 
boug ht which appertains to the trade of that ſhop, 
as plate at a filverſmith's, &c. but not if 
bonght in a back ſhop, or place not. open, or- 
in a ſhop whoſe trade is in goods or wares of 
a different nature from thoſe ſold, 


3. In trover for goods and converſion of Thompfor 


them at D. in Com. Nottingham, defendant juſ. e --""n 
| 112 tized 504. 25 


TROY ER 


tied that he recovered againſt the 18 
a debt of 20 J. by bill in X. B. and had there- 
upon a fi. fa. directed to the ſheriff of the 
county of . York, who at Wakefield in that 
County ſeized and delivered to him the goods in 
queſtion,” and ſo juſtified the converſion ; on 
demurrer the plea was held to be ill, be. 

cauſe. the ſheriff cannot deliver the defendant” 


goods in execution to the plaintiff, in ſatisfaction 


of his debt. | 


- Gomerſal 4. The defendant in this caſe juſtified the 
v. Wyatt, taking of the goods as bailiff of the king for 
3 22 upon a plaint in curia manerii and ſel. 
| ling them this on demurrer was held to be 
bad, for the goods taken upon a diſtringas ſhould 
not be ſold, eſpecially in a court baron, though 

it were the king's. | | 


5- © Therefore a plea in juſtification ſhould 
e always ſhew a complete title. 


Davie's As where the plea was a juſtification of the 
9 taking, as Waif ; it was held that the plea ſhould 
Gr. ſtate that a felony was committed, and that the 
Foxley's goods were waived by the chief, or it is bad. — 
e v. Lambert, Cro. Eliz. 716. S. P. 
4 Co. 109. | | | 3 . 
Agars v. So the plea in juſtification ſhould either tra. 
Line. verſe the converſion, or confeſs and avoid it. For 
Hutt. 10. the converſion is the giſt of the action, and it is 


not therefore ſufficient to juſtify the taking only. 


2. Another plea in this action is the ſtatute 
limitations. As to which it is enacted, 

«That actions of trover muſt be commenced 
| : «© within 


an Dd... 4 


— r eos ro r -i&a.+4% 


i Oat a as 


reboot exvſe.of ation se. 089412 
hep b Wee 21 face 1. c. 16.) Ges 


1. ©, This ſtatute begins to run from has time 
4 of the converſion, for then the cauſe of _ 


« accrues.?? 


For where an executor left furniture of the Wortley 
teſtator's in the houſe by conſent of the heir, M no 
who uſed it, and afterwards refuſed to deliver 8 ndwich. 
it to the executor when demanded, the execu- F 
tor brought trover for it, and the heir pleaded 99+ 
the ſtatute. of limitations; but per cur. the 
uſer by conſent and before demand, was no 
converſion, and the refuſal, which is the only 
evidence of it, being within ſix years, the action 
is not bar d. 


2. Where to a PRs of the ſtatute of 8 Coles v. 
tions, the plaintiff replies, that the action was — g. 
commenced before T ſix years expired, he pdf 

ought to ſet. out, the day when the writ -was 
ſued out; it is not ſufficient to ſay that he fwedit it 
out generally in Eaſter term or ſo. 


And by no fiction of law of reference to the Morris v. 
firſt day of term, ſhall the plaintiff be bar'd of Harwood. 


his action, but he ſhall always be at liberty to 2 
aver the t true time of ſuing out the writ. 1243. 


72 If one jointenant brings trover againſt Brown. v. 
a ſtranger without joining his companion, the 3 | 
defendant ſhould plead it in abatement, and N 
cannot take advantage of it on the general * 3 

ſue. 2 Lev. 13. Cro. Eliz. 544. 


In 


362 1 rx. 


Cheſhold 4 In trover by a rightful adminiſtrator againſt 
v. Meſlen- an executor de ſon tort, defendant. cannot give 

i” evidence payment of debts, to the value of 
Ch. Bar. at which are ſtill in His hands; but only for 
Glouceſter, fgeh as he had fold.” date, Amen 336. r Vent. 


1747. 
Bull. N. P. 349 


48. 
Blainfield/ If an altar brüggv ver on f own 
eee — ofſeſſion, defendant may give in evidence on 
- the general iſſue a will and an executor ; but 
521 if the action be brought on the poſſeſſi ion of 
the inteſtate, the defendant muſt plead it in 
abatement, and cannot n it in evidence on 
= general we.” 


CY 


5 1 1 1 

71 ſome I the defendant is allowed to 
5 bring the things for which the action is i oh 
#1 enn. r 
Anon. 145 Mt en eee far money, tert 
1 $tra.14% · gave leave to bring the money dec red for in. 
to court ; but tie court faid they would do it 

in this caſe only,” and not in trover for goods. 


Cook v. And ſo it was in this caſe denied, which was 
Holgate. trover for goods, which are cumbrons and require 
2 Barnes. room; but the court granted a rule to ſhew 

cauſe Why on delivery of the goods to the plain. 
tiff and pay ing of coſts the eee ſhould 
Fiſher v. pra be ſtay' d. f | 


daun where tbbe grodrare of 0 erde 
Wien e value, and there is no tort to enereaſe the da. 


Fuller. mages, they _ be brought into court. 


8 And 


« {imag 
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And note, that defendant in this action may Cs Catlin v. 
be held to. ſpecial bail on an affidavit that the © 


I Wil., 
goods converted amount to above 10. Me 


4. Of the Damages and Coſts. 
| 1. of the Jorge a ? 


The judgment in trover can only be for Olivant v. 
Si Por the court will hot! make * 5 
« an order that the plaintiff ſhall take back hir. _ 
«« goods again, for which the action is brought 
% and coſts, and diſcontinue his action, for the 
action is; not for the goods, but for —_ 
2 for the Wee and convening”, 0 
ene eien eee e 
wif where in trover for au horſe the judg: Knight v. 
ment was, that the plaintiff ſhould reco- Bourne. 
ver N the horſe or n, was . ON 
reve E * 


And the jury cannot aſſeſs PT and Rivers v. 

colts together, to more than the damages laid 8 
in the declaration, but they may aſſeſs the ©? 568 3 

ce to that amountg. 1 the: A d 3 Re. 

it to any amount. | 


* 3 
* o 
FT > 


| 12 1 þ 2. M the cat GH 1 eee 


The re 8 & 9 17. 3. % 11. which gives Matrioer 
coſts to one defendant who — been acquitted, 2. Paret. 


where there are ſeveral (vid. ante, chap. of CR ©. 
treſpaſy,) RNA . enger. TY 5644 2 23— 
| * 1 t; | Us 4 BY 175 4 


CHAP. 


.,. E N 14 1 13 ” 1 pL „ 
* - p „ 
J ö k 1 : 1 , 4 l a i 
« +4 74 I 11 11101 145 5 408 181 
E i 8 
Ta * e * E : l | Can - " 
a 7 , th 
4 % N * : "8" 
. . 


Den r 1 
Tux Acr ion or 
4 1 Tis — 84 r ul v: 75 388 at 18 \ 445 777 98 3 

70 Tarsrass o TEE Cas. 
9 Ne [TU n 0 wy nene 
wok in kf Kur * Þ 9 ? 

RES PASS on hy: els; is an an action 

brought for the recovery of! 8, 


for acts unaccompanied with foree,' and which 
be their conſequences only are injurious. For 

h dn a& may be in itſelf lawful; yet if in 

zes effectꝭ or conſequences; it is productive of 
Nig { any injury to another, g the 7 Phe 


this action. 


[ Reynolds * As where defendant” put u ee ends l 

1 75 own concerns, chis was an act bf in itſelf, 

4 but when it . an injury to the platnriff 
by "conveying che water into his yard, . 
paſs on the caſe was e obonting for uch 
conſequential injury. 


Hickering- So ſhooting of à gun, which in inſelf is an 
3 indifferent and lawfu act, yet when by it the 
plaintiff 0 decey Was injured ; "this alien Was 

go ts; ne. 5 24. 4 de 0121 

- wn ' * 5 25 a ivy 1 1672 Re At Ne 190 
oh In treating of this a 1 Halt iſ conſid 
+*** the general nature and deſcription of the ac- 

1 tion. 


TRESPASS oa the CASE. 


jos 00 particular injuries for which it 


es. arid evidence, and 
. the he erde D e Ge: 


„ 
* * 
; n N 
= 


And iſt. of the: 1 Naturs'of this 
[> Action. N e 


, . | We 7 * 
ts. + $* 1 2989 145 14. 1 711 K o N ww 5 


1. % Tt is not neceſſary. ro maintain this 

te action, that the i inju which the plaintiff has 

« ſuſtained has ariſen rom ſome uc of the de- 
„ fendant, for the action equally lies where the 

Ti * injut ury has been cauſed by the negle# or cui. 


puble omiſſton of any duty it was N on 


J « The defendant de perform.” 1 

N 5 | od.» (FTIR FE 

h 1 if one retains afl witty ae bie Finch 

» ſuit, and in conſequence of any neglect the Law 188. 


patty ſuffers. any lofs, this action lies againſt 
1 Us Artery fer ſuch negle& |_| Weak „ 


So if a perſon ſuffers the Ach which "oder Hale on F. 
p his neighbour's land to become ſo foul, that N. R. 437, 
15 ll the water will notrun, whereby His nei bbour's' ee 
', land is overflowed, this action Hes for fuck 
5 culpable omiffion of what he was bound by. | 
by law to do. 


But I ürdbr to charge a perſon in this . 
action for any neglect, the A wy muſt have 
n“ impoſed's duty on him, ts as de make that 
1g neglect culpable.“ 175 | | 


As if a on finds any thing, de is bnder ele 
no obli 1 po law to keep it ſafely, and ire. Ogden. 2 


er Hit therefors ſpoiled while in n 
yet 


TRESPASS the CASE; 


2 t no action lies. For there was no duty by 
on him to apply any dener of care. f 


2. It is no extle for 4 defendant in this 
action, that the injury was involuntary on 
« his part. For if any damage is cauſed to 
cc another, from the, folly or want of due care 


© and caution in ſuch defendant, this action 


Fowler v. 
Saunders. 
Cro. Jac. 
446. 


46. 5 . —— |; 5 
hes. wo tata «Bs 


As if a "perſon brings an Ls barks. to 
break. in a place of public reſort, though he 


might not intend; to do an injury to any pa | 
urt 


ſon, yet if any one is kicked, or ocherwile 


by = horſe, he ſhall have. this a for 15 


was folly and want of care to bring him to ſuch 


[ > place. nor, Juch-n, purpols.. 185-57 770 1 cd 


; 80 80 neither is it any excuſe, that by proper 
te attention the perſon who receives the injury, 
6e might have avoided it.” 


As if a 8 lays lo 8 of wood acroſs the 


highway, through which by proper care a 
perſon ca ride with fafety, yet if the horſe 
ſtumbles over them and the perſon be thrown, 
he may recover in this action for the injury. 


| ER But if the injury which the party has 
“ ſuſtained has ariſen from his own neglect and 
6 folly, and ſo might 1 been avoided ; this 


" action will not lie.“ 


Virtue v. 


Bird. 
2 Lev. mw 


As ee plaintiff declared, that he was em- 
ployed by the defendant, to carry a load of 
amber * nn to Ipſwich, to be laid 


wn 


- 
__— * 
* — 


* 885 


TRESPASS on the CASE. 


down where the defendant ſhould appoint, and 
that he pang it, when defendant having ap- 
Lad do no 2 lace where it was to have 

t 


d down, plaintiff's horſes were detained 


in the cold, by which ſome of them died; and 
the reſt were ſpoiled : after a verdict for, the 


plaintiff, ' judgment was arreſted : for it was 
the plaintiff's own fault that he did not take 
out his horſes and lead them about, or he might 
have unloaded the timber in . TIO s 
and have returned. £ 


4 wherever a right is of a 1 na- 
T ture, that is, is common to all the kings 
ſubjects, the mere depriving the public of 


* 
1 £ 
w 


Eo. Lite. 


ce ow right, will not ſubject the party to an 


action, for ſo. would actions be without end, 


the remedy is by information or indictment. 
But if any individual ſuffers a particular in- 
« jury in conſequence of being deprived of 


« ſuch right, he n have his e * 5 


| 66 caſe. ” 


As where plaintiff 3 this action againſt 
the defendant, as owner of a common ferry, to 
which by preſcription the plaintiff as an inha- 
bitant of Littleport, had a right to pol toll free, 


and the action was for ref 2 ferry him 


over: it was held not to lie, for the right of 


Payne v. 
Partridge. 
I Salk, beak 


89 


being ferried over is common to all the king's 


ſubjects, and for being deprived of that, no re- 


medy lies without ſpecial damage, which here 
the plaintiff has not laid. But he might have 
had his action for taking toll from him, he 


2 a particular exemption. But on that 
he id not declare. | 


. « 80 
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go where the matter is of a public -na. 
cc ture, though confined to a certain body, this 
te action will not lie.” ü 


Williams's As where plaintiff declared, that in a certain 
Caſe. chapel of eaſe within the manor of Wollaſton, 
the defendant was bound as vicar of Alderbury, 
to celebrate divine ſervice and adminiſter the 
ſacrament to the plaintiff, and his tenants and 
ſervants within the ſaid manor, and the action 
was for the not ſo celebrating divine ſervice in 
ſuch chapel of eaſe. After a verdict for the 
plaintiff, judgment was arreſted. For the cha- 
pel being public and common to all the tenants 
of the manor, then every tenant might have 
this action, which cannot be. But the remedy 
mult be in the ſpiritual court. 


Anon. F. It is to be obſerved on this action, that 
w_ Im ee any perſon employing another in any office 


2 Salk.44r, ©* or employment, is anſwerable for his miſcon- 
8. C. ce duct or neglect, or for any injury which he 
© may occaſion. Therefore a maſter ſhall an- 
| © ſwer for the miſconduct of his ſervant.” 
As where an action was brought againſt 
' Mg the maſter, for his ſervant with his = havin 
astra. oo run againſt the cart of the plaintiff in whic 
was a pipe of wine, which was overturned and 
ſpilt, the plaintiff recovered. 


I heſe caſes ſhew the general nature and de- 
ſcription of this action. I ſhall now conſider, 


2 | 2dly, 


to 


TY mf me m—_ - * — 
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2dly, The particular Injuries for which 


this Action lies. 


Theſe are diviſible into injuries, 

1. To the Perſon. 

2. To perſonal Property. 751 

3. To real Property or Chattels real. 

4. To perſonal Rights, not properly reducible 


to any particular Head, 


Of each of which in their Order. 
1. Of Injuries to the Perſon, 


1. If a perſon andertakes the cure of” any x 


wound or diſeaſe, and by neglect or ignorance, 


369 


Danv, 77. 
Dr. Groen- 
velt's Caſe, 


the party is not cured or ſuffers materially in his à Lord 
health, he may recover damages in this ac- Raym. 214. 


tion. But the perſon muſt be a common 
ſurgeon, or one who makes public profeſſion of 


ſuch buſineſs as ſurgeon, apothecary, &c. for 
otherwiſe it was plaintiff *'s own folly to truſt 


to an unſkilful perſon, unleſs ſuch perſon ex- 


preſsly undertook the cure. 


And it ſeems that any deviation from the 
H eſtabliſhed mode of practice, ſhall be deemed 
% ſufficient to charge the ſurgeon, c. in caſe 
of any injury ariſing to the patient.“ 


For upon this ground an action was adjudged Slater v. 
to lie againſt the ſurgeon and apothecary, for Mer and 


breaking the callous of the plaintiff's leg, after * hy 


it had been ſet. It appearing that it was done 359. 


unſkilfully, and out of the common courſe of 
practice, and for the ſake of making an experi- 
ment with a ne inſtrument. 


2. If 
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x Roll. Ab. 2. © If the health of any perſon is impaired in 

I c conſequence of the act of another, as ſelling him 
„ bad wine, which injures the party's health, 
this action will he. So for exerciſing a noi- 
« ſome trade in the neighbourhood, which 
produces the ſame bad eſtects.“ 


ones v. As where the action was brought for erecting 


owell, a brewhouſe and burning ſea coal, by which 


Moriey v. the air was infected. So for erecting a tallow- 


Pragnell, furnace, to the annoyance by the ſmell of the 

Cro. Car. plaintiff's houſe and family, and loſsof buſineſs 

7 in conſequence. In theſe caſes the plaintiff had 
redreſs by action on the caſe. 


3- © If any perſon keeps a dog which is u/ed 
„ 1s 5 to bite, this action will lie againſt the owner, 
dat the ſuit of any perſan whom the dog has 

„ bitten.” “ . 


Maſon v. But the owner muſt have notice that the dog 
3 was uſed to bite. For though if a man keeps 
Raym. animals Fræ nature, as lions or bears at large, 
606. without proper care, he is anſwerable for any 
miſchief they do, though without notice, yet 
dogs being  manſuete nature, the owner mult 
* have notice of their viciouſneſs, or he will not 
284k. 662. be liable. And it is therefore matter of ſub- 
ſtance to ſet out the notice in the deelaration. 


smith v. Therefore where a dog had once bitten a 
Pelah, man, and the owner ſtill let him go at large, 
Astra. lab though he had notice of the dog's having bitten 

' the perſon, and he afterwards oi 


t another per- 


ſon, 


W a X44 © 
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ſon, this action was adjudged to lie againſt the 
owner of the dog, though it appeared that the 
perſon who had received the injury had trod on 
the dog's toes, for the owner ſhould have hang- 
ed him on the firſt notice, and the king's ſubje 
are not to be endangered. 


2. So an action will lie * the owner of a Bolton v. 


dog uſed to bire ſheep, for killing any, after no. Err 254. 
tice to the maſter. 


And it is ſufficient to ſupport the /cienter in Kinnion v. 
this action, that the dog had once done ſo _ * 
before. N Le 


And if one has a dog uſed to bite ſheep, and Jenkins v. 
he bites an horſe, it is actionable; for the ow. Hu Rr 
ner after notice of the firſt miſchief done, 18. ww 
ſhould have deſtroyed the dog, to prevent fur- 


ther injury. 


But theſe latter caſes more properly belong 
to the head of injuries to perſonal property. 


2. Of Injuries to Perſonal Property. 


Under this head I ſhall conſider : 1. Such 


injuries as ariſe to perſonal property, from the 
miſconduct or negligence of officers. 2d. Of 
private perſons. 


Under the claſs of officers, I include, 1. She. 
riffs, and their inferior officers. 2. Attornies. 
3- Juſtices of the peace. 


K k 2 And 
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And firſt of Sheriffs, or their inferior officers. 


Under this head tis previouſly" to be obſerved, 
1. That as the office of ſheriff partakes of 


* a judicial as well as a miniſterial function, 
* wherever the ſheriff is acting in his judicial 
« capacity, no action will lie for any miſconduct 
s in it, where no fraud or corruption appears.” 


Metcalfe v. As where plaintiff declared againſt the defen. 
Hodgſon dants as ſheriffs of York, that time out of mind 
= Aa there had been a court of record held before 
= the ſheriffs, where actions of debt had uſed to 
be brought, and the defendants in ſuch actions 
arreſted, and held to bail by the ſaid ſheriffs, 
and that the ſheriffs were alſo from time im. 
memorial keepers of the goal. And the ac- 
tion was againſt the ſheriffs for taking inſuffi. 
cient bail. The court held, that the two au- 
thorities concurring, they would hold the act to 
be done by them as zudges, and that the action 

would not lie. 


Watſon v. 2. If there are two ſheriffs, and an action is 


Benniſon . 5 . e 
& Euwick brought againſt them for any miſconduct in their 


Cro. Eliz, Office, and one of them dies before the trial; 

625. yet ſhall the action ſurvive againſt the other as 
in other actions of treſpaſs, the tort being ſeve- 
ral as well as joint. 


3. Where à tort has been committed by 

any officer of the ſherilf, the party injured 

% may have his action either againſt the ſheriff, 

« or againſt the officer, (as in the caſe of a 

Salk, 8. voluntary eſcape,) but where the injury is 
| « cauſed 
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ec cauſed by a negled of duty, in any of the of- 
e ficers of the ſheriff, the action muſt be 
| 1 brought againſt the ſheriff himſelf.” 


j As where the action was againſt the under- Marks e. 
| ſheriff for embezzling a writ, this being @_ tort —.— 

0 We adjudged to lie * the under-ſheriff. 173. 
4 


But where it was againiſt the ander-theri Cameron v. 
for not executing a bill of ſale to a nominee of 1 e 
the plaintiff's, of certain goods taken in exeeu- YO 
tion, in purſuance of a promiſe ; this action 
was held not to lie, it ſhould have been brought 
againſt the ſheriff, as a breach of duty of of- 
fice. But in fact, the under-ſheriffis not bound 
to make ſuch bill of ſale, therefore the action 
would lie in no caſe, 


SS Ww  WH6TF ww SS ' cnt - 


The principal caſes in which this action lies 
againſt the ſheriff or his officers, may 1 redu- 
ced to three heads. 


That of eſcapes. 2. That > reſcues. 


J- Ori improper or informal executions. 4. Of 
falſe returns. 


And firſt, of E Eſcapes. 


. [ 


Under this head, I ſhall conſider 1. What 
ſhall be deemed a legal arreſt, fo as to ſubject 
the ſheriff and his officers : for unleſs the ar- 
reſt is legal, this action will not lie. 2. What 
hall be deemed an eſcape. 3. In what caſes, 
and how far the ſheriff ſhall be liable. 4. 
What ſhall excuſe him, and how he may have 
redreſs, 


OO tw ww Ez — 
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I. What ſhall be deemed a legal Arreſt. 


Gennervy, I. Dare words will not make an arreſt, there 


Sparks, muſt be an actual touching of the body. or what. 


79. is tantamount, a power of taking immediate poſ- 
ſeſſion of the body, and the parties ſubmiſſion 
thereto. And therefore in this caſe where the 
bailiff ſaid to the defendant againſt whom he 
had the writ, he being at ſome diſtance, that 
he arreſted him by a warrant he had againſt 
him, and defendant having a fork in his — 
kept the bailiff at a diſtance till he retreated in- 
to the houſe ; it was held to be no arreſt. 


Horner v. So where a bailiff having a writ againſt a 

Battyn,Hil. perſon, met him on horſeback, and ſaid to him, 

* 2 you are my priſoner, upon which he turned 

N. P. 62, back and ſubmitted, this was held to be a good 
arreft, though the bailiff never laid Tak, on 
him. But if on the bailiff's ſaying thoſe words 
he had fled, it had been no arreſt, unleſs the 
bailiff had laid hold of him. 


1 2. The arreſt muſt be by authority of the 
Archer, Jbailif, to whom the writ is directed, that is he 
Cowp. 64. muſt be in company, but. he need not be the 

hand that arreſts, nor preſent, nor in the ſight 
of the party arreſted : As here where he ſent 
lis follower forward, who made the arreſt, he 
being at ſome diſtance and out of ſight, the ar- 
reſt was held to be good. 


$. C. wil. 3. The arreſt by the bailiff muſt be by virtue 
of a warrant ſigned and ſealed by the ſheriff. A 
verbal authority is not ſufficient. 
4+ The 
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3. The bailiff when he makes the arreſt, Hodges v. 
need nt ſhew his warrant, nor tell at whoſe ee 
ſuit che writ is, unleſs the party demands it: 9 
and if the bailiff has two warrants in his pock- 
et, and produces neither, if the priſoner be reſ- 
cued, either party at whoſe ſuit the warrants 
were, may bring his action and recover. | 


5. It is not lawſul to break open doors to make We 8 
an arreſt in any caſe of civil proceſs, for the caſe, 
law will not allow ſuch breach of-peace: 8 


Therefore where bailiffs rapt at a door, and Park v. 
on its being open'd to ſee who was there, fob. 3 , 
ruſh'd forcibly in with their ſwords drawn, tige 


entry and arreſt were held to be unlawful, 


But if the bailiff finds the outer door open, Lee 7. 
and enters peaccably, he may break open the — | 
inner doors to make an arreſt, and this was held * ve 
ſo in the. preſcnt caſe, where defendant was a 
ldger, whoſe room was contended was as his 
dwelling-houſe,  , _ To 


And though a , perſon has been illegally ar- Howſon v 
reſted as here by the bailiffs breaking into the 3 0 
houſe, yet if while in ſuch illegal — — he is Rep #24. 
fairly charged with another arreſt, ſuch laſt ar- 
reſt ſhall be good : but there muſt be no fraud 
or colluſion, firſt to arreſt the party unlawful. 
ly, and then charge him with another action. 


6. By ſtat. 29 Car. 2. c. 7 9 6. no arreſt 
© ſhall be made on a Sunday, except in caſe of 
* treaſon, felony or breach of the peace.“ 
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Wilſony, An arreſt on this day is therefore abſolutely 
——— void, inſomuch that the party arreſted may 
7% maintain an action of falſe impriſonment in 
conſequence of it. 


— 


Parker v. 1. But a perſon may be retaken on a Sunday 


-—# oh by virtue of an eſcape warrant. This is now 


Salk. 626. enacted by ſtat. 5 Ann. c. 9. 


2. The bail may take their principal on a Sun- 

day, and ſurrender him, the next day, _ 

Rex v. 3. But a conviction on a ſtatute and an order 

. 78, of commitral to the houſe of correction, the 

I Hep: party 9 no goods, is not a criminal pro- 

265. ceeding within the ſtatute to allow an arreſt on 
a Sunday, but ſuch is void. 


Devenage 5. The writ to arreſt ſhould be within the 
— proper county, or it ſhould ſeem that the 
$2” arreſt is void ; for Where a perſon was ar- 
reſted by a bill of Middleſex in another county, 


the procedings were ſet aſide for irregularity. 


egg 8. If a perſon is in cuſtody of the ſheriff for 


as here, where he was in on a ca. ad. reſp. de- 
livering a cap. utlag, was held good, and to 
ſubje& the ſheriff on an eſcape. 


2. What ſhall be deemed an Eſcape. 


1. © Impriſonment making part of the 

« debtor's puniſhment, againſt whom a judg- 

% ment was had and who could not pay, if af. 
ter 


one cauſe, delivering to him a writ againſt the 
ſame perſon for another cauſe, is a good arreſt, 


AA A 8 _ a === a 
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<< ter the defendant had been committed to pri 
ec fon on a capias ad ſutisfaciendum; he was ſeen - ; 
c at large, it was at all times deem'd an eſcape 
« in the heck”... (621 
For where in debt againſt the ſheriff of Bucks Balden v. 
for an eſcape, the eſcape aſſign'd was, that a Temple, 
rſon in priſon at the ſuit of the plaintiff was h 
fuſfer'd to walk at large through the town, 
though attended by a keeper, it was adjudg- ' 
ed ſuch an eſcape as ſubjeQed the ſheriff; and 
plaintiff had judgment. ER x 


2+ © But to perſons taken on meſne proceſs J Nackt. 
« only, the ſheriff might thew them what in- ©*"=4Se 
© dulgence he pleaſed, provided he had them 
« -coming at the return of the writ.” 


But that is now altered by ſtat. 8 & 9 I. 3* 
c. 27. which enacts “ That keepers of any pri- 
« ſon ſuffering any perſon committed on meſne 
« proceſs or execution to go at lage, except 
« on habeas corpus or rule of court, ſhall be 
« deemed an eſcape.” | 
So that now if at any time the perſon com- Atkinſony, 
mitted is ſeen at large, it is an eſcape in the ſhe. Mattinfon; 
riff. 3 | Rep. 17%» 
2. By the ſame ſtatute it is further enact- 
ed,“ That if the marſhal or keeper of any 
« priſon ſhall, after one day's notice in writing, 
« refuſe to ſhew any priſoner in execution to 
* the creditor at whoſe ſuit ſuch priſoner was 
* charged or to his attorney, ſuch refuſal ſhall 
ebe deemed an eſcape.”? 1 
2 obs 4. Where 


— —— — — — 
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| 3 Co. 21. . Where a new ſheriff is appointed, his 


' 1199 predeceſſor i in office ſhould hand over to him 


8. C. Ibid. 


4 all the priſoners in his cuſtody with their 


ct reſpective executions, and if he omit any, it 
is an eſcape, and this ſhould, be done . in. 
0 * denture.” C0. El. 366. ** 


For where the” priſoner, f for trols 8 
e action was brought, had been in the cuſto. 
dy of tlie former ſheriffs, at the ſuit of the 
plaintiff and alſo of one Dighton, and in the in. 
denture containing the names, &c. of the pri. 


ſoners, the execution at the ſuit of Dighton only Þ 
was mentioned, and the priſoner eſcaped ; it 


was adjudged, that the former ſheriffs were lia. 
bie for the eſcape; for being delivered over 
for one cauſe, he was out of execution for the 
other, and ſo it was an eſcape immediately in 


; the old ſheriffs. 


If the former ſheriff dies, the ſucceſſor mal 


at his peril take notice of all the perſons | in 


2 Barnes S 5 
N. except the perſon who has eſcaped has been 
4 in actual cuſtody; that is, unleſs legally ar. 
60 reſted by his own officers, handed over to 
e him in the gaol by the former ſheriff, or re- 


259 


cuſtody and their reſpective executions. But 


till a new ſheriff is ap N the under · ſherif 
is to take charge of the priſon, and is made 


liable by N 3 Geo. 1. c. 15.— But in ſuch 


caſe the aſſignment by the under-ſheriff need 
not be by indenture. 


« For in no caſe ſhall the ſheriff be liable 


8; gularly delivered into the ech f the mar: 


pal. 


For 
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For where the old ſheriff had a perſon in Daw- 
cuſtody in a private houſe, and would there —_ 
have aſſigned him over to the new ſheriff, who — | 
WW refuſed to accept him, and the priſoner eſcap- Cro. Elis. 
ed, it was adjudged to be an eſcape in the 366. 
old ſheriffs, but not in the new; for the priſon- 
ers can only be aſſigned in the common gaol. 


N « So he mult be regularly in cuſtody of the 
WM © marſhal.” 


. For where the priſoner was out on bail, Watſon v. 
i. and came and ſarrendered himſelf in diſcharge Sutton, 
ot his bail, by entering a reddidit ſe. in the alk. 273. 
1 judge's book, the plaintiff's attorney accepted 

2. him in execution, and filed a committitur with 

er Wl the officer, and afterwards the priſoner eſcap- 

he ed. This action was held not to lie againſt 

n the marſhal, for he was not chargeable without 

notice, which ſhould be done either by ſervin 

him with a rule or entering a committitur allo 

in his book. | | 


5. Where the bailiff of a liberty, having Boothman 
return of writs and execution on them, brings 1. Lord 
a priſoner taken in execution out of his II- Trin OD 
berty to lodge him in the county gaol, it is Geo. 3. 
an eſcape, and ſhall ſubje& the bailif 2 Term. 


| Rep. Boy- 
6. Where the ſheriff appointed a priſoner 8 
ble turnkey of the priſon it was held to be a volun- vyikkinſon 
Len tary eſcape. 18 3 
ar- | K al. Cif. 
„. what Caſes and how far the Sheriff is liable. Rand. ri. 


14 1. By ſtar. 8 & 9. V. z. c. 27. $9. If 
* any perſon deſiring to charge another with 
I Vol. II. LE: « any 
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& any action or execution, ſhall deſire to be in. 


formed by the keeper of any priſon, whe. 


ther ſuch perſon is a priſoner there or not, 
the keeper ſhall give a true note in writing 
to ſuch perſon ks attorney, under penal. 
* ty of 50 l. and ſuch note acknowledging the 


4 perſon to be there ſhall be ſufficient evidence 


Jackſon . 


umphrys 
Salk. 274. 


— Mayor and 


Burgeſſes 
of Wind- 
ſor's caſe, 
Cro, Eliz. 
26. 


e that ſuch perſon is in actual cuſtody.” 


When a perſon is ſo acknowledged to be in 
actual cuſtody, delivering a writ to the ſheriff 
againſt ſuch perſon is an arreſt in law, and 


will ſubje& the ſheriff or officer in caſe of an 


eſcape. 


2+ “The ſheriffis only anſwerable for an eſ. 
* cape from himſeli or from ſome of his offi 
1 ers. | 


For where a ca. ſa. was awarded to the ſhe. 
riff of Berks, to take the body of 7. S. who 
was then in the cuſtody of the mayor and bur. 
geſſes of Windſor, and it being a liberty, he 
made his mandate out, directed to them as bai- 
liffs of the liberty; afterwards 7. S. eſcaped, 
and the action was adjudged to lie not againſt 
the ſheriff, but againſt the mayor, c. they 


not being officers of his. 


Bonner v. 
Stokeicy, 
Cre. Eliz. 


If the defendant is in cuſtody of the ſhe. 
cif taken under a capias utlag, on an outlawry 
on meſne proceſs, yet if the ſheriff ſuffers him 


to eſcape, this action will lie. For though in 
fat the party is in cuſtody at the ſuir of the 
king, and the plaintiff has no intereſt in his bo- 
dy, yet as the outlawry will not be reverſed 
. without 


- 
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without ſecurity given to appear to a new ori- Sercole v. 


ginal, his eſcape is an 7 2 to the plaintiff, —_ _ 


and ſo the action lies. 


. A diſtinction is to be obſerved between 
cc Cheeſe which is void, and which is errone- 
(e ous. 


« For where the proceſs is void, no action 
« will lie againſt the ſheriff for an eſcape ; but 
e jt will where the proceſs has been erroneous 
or irregular only. * 


The ſheriff i in this caſe had the defendant in Shirley v. 
cuſtody on a ca. ſa- which had iſſued after the Mg 
year and day without a ſcire facias, and defen- —.— * 
dant eſcaped, and the ſheriff was held to be li- caſe, 
able, and that he could not take advantage of Cro. Eliz. 
this irregularity ; but it had been dtherwith had 188. 8. F. 
the hint bo been made on a cap. ad reſpond. teſt. 
ed of Trinity, and returnable the Hilary term 
following, for ſuch proceſs muſt be returnable 
from term to term, or it is out of court. 


80 where the arreſt is founded on a void Gold v. 
jadeviediors the plaintiff cannot recover for an eſ- Aras, 
cape, but it is other wiſe where the e e is 
only erroneous. | 


And wherever 3 court which gives the wia 

Judgment has juriſdiction, the judgment 

* may be erroneous, but is not void; but if 
the court has no ven 8125 judgment 
«1s void.“ 


Therefore where a ca. ſu. was e on Anon. 


2 judgment of an inferior court, in debt on a March & 


bond 
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bond made extra juriſdictionem, and defendant 


had eſcaped, the court held that an action 
would not lie againſt the ſheriff. | 


And the reaſon why the ſheriff is charged in 
one caſe and not in the other is, that though the 
proceſs is erroneous, yet the ſheriff may juſtify 
under it, in an action for falſe impriſonment, 
and as he may therefore protect himſelf by ſuch 
means, he ſhall be charged. n 


Coniers, On a recognizance in chancery, conuſee ſued 


Sheriff of execution by ca. /a. under which conuſor was 
Durham's. ; 


caſe, arreſted and eſcaped, it was adjudged, that 
Cro- Eliz, though the ca. /a. was erroneouſly awarded, 
576. yet that while it continued unreverſed, it was 


Clifford, 


Weaver v. 4 good execution for the party, and the ſheriff 
Eco. Jac, 3. Was habte. | | 2 


2. How far the Sheriff is liable. 
Treſpaſs on the caſe lies in caſes of eſcapes on 


meſne proceſs, in which the debt or damages not 
being aſcertained, plaintiff recovers in'this ac- 
Bro. Ab. 19. tion damages for loſing the benefit of his ac- 
NN tion, which are uncertain: but where the par- 
. „ty has been in cuſtody in execution, wherein 
Cro. Eliz, the debt and damages are liquidated, there, 
T7. under the ſtat. Vet. 2. and 1 Rich. c. 12. 
2 tra. 873- the whole are recoverable in an action of debt, 
with this exception, that where the plaintiff 
had execution on a ſtatute, of lands, goods and 
body, and the priſoner eſcaped, as the lands 
remained in execution, debt would not lie, but 

treſpaſs on the caſe. d 

And 


„ 1 ww „ ww - 


K „ U& Fw . 


„ FTP. OY „ „ 
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And note, that if the party eſcapes out of Ryding v. 
one of the counters, the action ſhall be brought — and 
againſt both ſheriffs; not againſt him only Carth»145- 
from whoſe counter the eſcape was made, for 
the two perſons make but one ſheriff. 


4. What ſhall excuſe the Sheriff, and how: he ſhall 
have Redreſs. | 


1. © The firſt caſe I ſhall conſider in which 
the ſheriff ſhall be excuſed for an eſcape, is 
« the caſe of reſcues,” 25 


If the ſheriff arreſts a perſon on meſne pro- May v. 
ceſs, and he is reſcued in going to gaol, the ig; Be 
ſheriff is not liable; for as the ſheriff, if he 419. 
meets the-party againſt whom he has ſuch pro- 
ceſs, is bound to arreſt him if pointed out to 5 
him, and ſo he cannot be ſuppoſed to have Sir Willi- 
the poſſe comitatus then with him: in all caſes m Clark's: 
of meſne proceſs, on the ſame principle, in caſes 6,, Els. 
of reſcue he 2 be excuſed. e | 0 — 22 


But if ſuch perſon be once within the walls 1 Roll. Ab. 
ef the priſon aſter ſuch arreſt on meſne proceſs, 808. 
the ſheriff ſhall in all caſes be liable, except 
where the reſcue is by the king's enemies, or 4Co. 84. a«. 
the eſcape by reaſon. of fire: but. if a party of Nell ibid... 
rebels or traitoys breaks the priſon, and lets the Year B.334. 
priſoners at large, the ſheriff is liable on this H. 6- 3. 
ground, that he may always command the. 
Paſſè comitatus, and no power ſhall be preſumed 
A than that, except common enemies; 

eſides, he may have romedy again{t; traitors 
or rebels, by law, but not againſt common e-. 


nemies. | #34 
LI. 2. "And 


* 
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4% *. And the law is the ſame in the caſe of 
1 arreſts in final proceſs: 3 55 


“For, wherever the ſheriff has time to 
«« prepare the po//e comitatus, he ſhall be liable 
« 1n caſe of a reſcue,” | 1 
= av pg Therefore, where the ſheriff was ordered to 
1 Stra. 482, bring up the body in cuſtody on meſne pro. 
| ceſs, by habeas corpus, and defendant was 
reſcued in going to court, the ſheriff was held 
to be liable; for the ſheriff having had notice 
when the body was to be brought up, he might 
have provided againſt a reſcue by aſſembling 
the poſſe comitatus. | 


{1 

ann 7- © And in the caſe of a reſcue, the party at 

Cra Can. whoſe ſuit the arreſt was made may maintain 

109. his action either againſt the ſheriff or againſt 

2 © the reſcuers. If, therefore, he elects to pro- 
e, c 3nd , - 

Hutt. 98. ceed againſt the reſcuers, it ſhould ſeem that 


the ſheriff was diſcharged. 


2. A ſecond ground of excuſe for the ſhe- 
* riff, in caſe of an eſcape, is a recaption upon 


« freſh ſuit.” 


300. g. b. But 1ſt. In the caſe of voluntary eſcapes, the 
Per Wil- gaoler cannot retake the priſoner ; but the plain- 
mot, C. J. tiff may by an eſcape warrant, and proceed a- 
6 gainſt him to judgment, or againſt the gaoler. 
8 his is in the cas of meſne proceſs. And if 
Gardiner, the party ſo ſuffered to eſcape was in execu- 
Hill. 26. tion, the plaintiff may retake him aſter the 
Car. 2. twelvemonth without a /cire factas, for he is in 


Bull. N. P. | 
the firſt execution. 
69. N. XN Ard 
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And this though the plaintiff had recovered Collop v. 
in an action 4 the gaoler, the ſum reco- Brandley. 


vered being leſs than the debt. oy 
f Bull. N. P 
But in the caſe of negligent eſcapes, the 69 


oler may at any time retake the priſoner ; 60d 
e if the defendant eſcapes out of priſon, 28tra. 908. 
and the plaintiff ſends a diſcharge while he 
is ſo at large, the gaoler cannot jultify retaking 
him for his fees. . 7 


2. The priſoner muſt be taken on freſh ſuit Rigeway's 
to excuſe the ſheriff, and though he may have <*#, 
been out of ſight, (as in this caſe for a day and * Gn 
a night,) yet may the recaption be deeemed 
freſh ſuit, and the ſheriff be excuſed; and 
though the priſoner might have fled into. ano- 
ther county, yet may the ſheriff there ' retake 
him on freſh ſuit. 5 


But the recaption muſt be before action brought, Whiting v. 
or it ſhall not be deemed freſh ſuit ; for where Sir J. Rey- 
it appeared that the recaption was not till after — Eliz 
the action had been commenced, the marſhal g,,, n 
was held to be liable for the eſcape from his Stonchouſe 
priſon. | | v. Mullins, 
2dtra. 873. 
And in this caſe, the recaption was on the Ball v. 
fame day of commencing the action, and the Briggs, 
officer was held not to be diſcharged, the action . 
being attached in the plaintiff. 


So if the eſcape was involuntary, and the Chambers 
party returns of himſelf, and is in priſon, it Ca ier, 
mall excuſe the officer, for it is tantamount to 3 1 980 

— 0 54. 
a recaption on freſh ſuit. 
| 3- © In 


—— 


_ Vaſt v. 


Gaudy, 
Cro.Eiiz. 5 


Ravenſ- 
croft v. 
Eyles, 

A Wilſ. 294. 


Scott v. 
Peacock, 


Salk. 271. 


the ſheriff ſeems thereby to be diſcharg 
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3- © In general to charge the ſheriff or his 
« officers with an eſcape, it muſt have pro- 
e ceeded either from connivance, negle& or 
& want of due care, and therefore in all caſes 
* where the ſheriff or his officers are acting 
under proper authority, and an eſcape hap- 
5 pens, he is excuſed.” 


Therefore where in an action for an eſcape 
againſt the marſhal he gave in evidence, that 
the perſon in priſon had heen let out to bail by 
order of court, to proſecute an attaint, it was 
held a good juſtification, for it was not done out 
of his own head, but by command of the 
juſtices. | 2577 

4. © As in the caſe of voluntary eſcapes, the 
action lies againſt the OY it, 


93> 
„ 


And wherever the gaoler ſuffers a voluntary 
eſcape, from that moment he is a wrong- doex, 


and though the original defendant returns, and 
plaintiff proceeds againſt him to judgment after 
his return, yet it it is no waiver of the action 
againſt the gaoler, but lie may ſtill be ſued for 
damages. 


5. © And in the eaſe of a voluntary eſcape, 
© no ſubſequent aſſent of the plaintiff in the 
action ſhall purge it.“ of 


Tu For where toa ci. fa. quare executio non, c. 
upon a judgment, the defendant pleaded, that ke 
had formerly been taken in execution on a ca. 


a. 


4 


ls 
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ſa. upon the ſame judgment, and by the ſheriff _ 
ſuffered to eſcape, to which eſcape the plaintiff 
conſented ; it was held no plea, for the ſub- 
ſequent aſſent could not make it an eſcape with 
the conſent of the plaintiff, but that he may ei- 
ther ſue the ſheriff or retake the party. 


2. How far the ſheriff ſhall have redreſs, falls 
under this head. | 


If the party in cuſtody on execution or other- Sulſton and 
wiſe, eſcapes, the ſheriff may have an action oy * 
of treſpaſs on the caſe, againſt him, for the g,, Eli. 
ſheriff is liable over to the plaintiff in the firſt 234, 


And this action is maintainable by the ſheriff, —— — 
againſt the perſon eſcaping, though he himſelf neh n 
E75 beds ford on 50 0 25 the party 1 | 
areſted did a wrong by the eſcape, and the 33. 
ſheriff is always liable to the plaintiff in the - ' 
original action: and perhaps the perſon. eſcap- 
mg might die, or leave the country before the 
ſheriff was ſued, and ſo. he would loſe his re- 


medy. 


2. But the bailiFf who made the arreſt, and Atherton 
2 whom an eſcape has been made, cannot * Har 
ave caſe againſt the perſon eſcaping, even though Cre. Eli. 
the eric bh recovered againſt Lim. For 122 vac "a 
not chargeable to the ſheriff by lau, but upon 
his own undertaking, and therefore as no re- 
ſponſibility is by law annexed to his office, the 
law gives him no remedy, as the wrong was not 
done to him but to the ſheriff. | n 


Having | 
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paring conſidered the caſes of eſcapes and 
reſcues, I ſhall now conſider thoſe on improper 
and informal executions. | 


| 3. Of Improper or Informal Executions. 


Is By ſtatute 8 Ann. c. 17. 1. © No goods 
« ſhall be taken in execution, unleſs the party 
© before the removal of the goods, at whoſe 
{© ſuit the execution or extent is ſued ont, ſhall 
pay to the landlord or his bailiff, one year- 
« rent, (if due) and the ſherif or other officer 


« js impowered to levy the money ſo paid for 


rent as well as execution, and pay it over te 
« the plaintiff.“ 


1Strd. 212. 
2 Wilſ. 141. 


8. C. Ibid. 


Gore v. 
Goſton, 
1 Stra. 643. 


If therefore the ſheriff takes goods in execy- 
tion, and removes them off the premiſſes be. 
fore the landlord has been ſatisfied for the 
years rent (he having got notice that the rent wa 
due,) an action on the caſe lies againſt him, 
either at the ſuit of the landlord himſelf or of 
his executor or adminiſtrator, it being an injury 
to the eſtate. | 


But theſe deciſions are to be obſerved. 


1. That the payment muſt be made by the 
plaintiff in the action, and the ſheriff ſhould 
not proceed in the execution, till the rent is 
paid. 


2. The landlord muſt be paid his whole 
year's rent, that is, without deduction of pound- 
age for ſheriff's fees. 


3- © The 


6 
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3- © The ſtatute extends only to the caſe of 
ce the immediate leſſor.” . 


For where the leſſee had under-ler, and the Caſe of 
under-leflee's goods were taken in execution, 3 _ 
the court held, that the ground landlord (that , — 787. 
is the firſt leſſor) had no claim under the ſta- 
tute to one year's rent, as againſt the eſtate of 
the under- leſſee, but that it was confined only 


to his leſſor, who was the original leſſee. 


4. The ſtatute extends to all caſes of exe- 
cution by fi. fa. 


For where defendant had judgment as in caſe Henchett 
of a non-ſuit, and took out a fi. fa. for his coſts ; fon | 
it was adjudged that the. landlord ſhould be 2 Wilk. 140. 
paid his rent, before the execution was ſerved, 
though it was conteſted, that the ſtatute only 
extended to caſes of executions taken out by 
the plaintiff. >} SI | A, 


5. But the ſheriff muſt in all caſes have 
« notice of the rent being in arrear, or he is not 
* 8 , 
© liable after he has levied the money.“ 5 


For where leſſee was in arrear of rent, and Waring v. 
leſſor died, and before adminiſtration granted, : 2 4 
a fi. fa. iſſued, and was executed by the ſheriff, 

on the goods of the leſſee : and afterwards ad- 
miniſtration was granted, it was adjudged 

that as there was no one to whom payment of 

the rent could be made, when the execution 

was levied, and the ſheriff was not obliged to 

retain, the adminiſtrator was without remedy, 

| " 8 and 
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and particularly, as the notice of rent arrear 
ought to come from the landlord. 


2Wilſ. 141. But in theſe caſes if the ſheriff has levied the 
goods, the landlord may avoid an action, by 
getting a rule of court on the ſheriff to pay him 
out of the money levied. 


2 Another cafe-in Witch ha theriff i 
© liable to an action under this head is this:“ 


Small- If two writs of the ſame te/te came to the 
Backing: hands of the ſheriff, he ſhould by common 
ham, law execute that firſt which is firſt delivered, 
Salk. 320. the goods being bound from the te/te. But by the 
© © ſtarnte of frauds, the goods are bound from the 
day of delivery, and ſo priority of delivery is an 
advantage. Therefore now whatever be the 

teſte, the firſt delivered ought to have priority 

of execution. And therefore if two writs of 

freri facias, both come to the ſheriff on the ſame 

day, that which is firſt delivered muſt be firſt 
executed. If therefore the ſheriff executes the 

laſt delivered fi. fa. firſt, it is an injury to the 
plaintiff in the firſt fi. fa. and he may have this 

action of treſpaſs on the caſe againſt the ſherif, 

but the execution of the ſecond fi. fa. is good. 


The laſt claſs of injuries, for Which this 
_ lies againſt the ſheriff or other officers, is 
that of | | | 


4 Falſe Returns. 


 Griffithy. 1. As where a ſheriff returned ©ſcire fec#” to 
a ſrire facias, when in fact he had given no no- 
tice: 


Walker, 
Il. 336. 


ti 
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tice : this action was adjudged to lie. And that 
it might be laid in the county where the return 


was made, and was not confined to the ſheriff's 
own county. 


391 


So where the ſheriff made a falſe return of Powell v. 
1 : it of ** Hord, 
non eſt inventus, to a writ of meſne proceſs. 12 

So where os ſheriff had dire&ed his war- Hewkines. 
rant to the bailiff of a liberty to arreſt the par- Mildmay, 
ty, he made the arreſt, and yet the hheriff re. 5g — 
turned non eſt inventus, and this action was ad- 
judged to lie. | tt LOS TY 


2. It ſeemed the better opinion in this caſe, Sir william 
that if the ſheriff makes no return to a writ, *- - ugh | 
that this action will lie. | c 4 ON 

| : o | * . | 13: 
1 The executor may maintain this action for williams 
a 


alſereturninvita teſt ato#is, but this in the caſe v. Crey, 
of final only, not in the caſe of meſne proceſs. Salk. 12. 
(As where upon a fi. fa. the ſheriff returned 
that he had levied a part, whereas in fa& he 
had levied the whole.) For by the levying of 
the goods a right veſted in teſtator, and ſo in 
the executor, as part of teſtator*s eſtate. But in 
the caſe of meſne proceſs, itis a tort which dies 


18 with the teſtator, no property having veſted. 


4. It is neceſſary to obſerve, that ſome re- 
turns are void, though no action will lie on 
them, tliey not being falſe. | | 


7 As where the return was ** nulla bona,” and 2 v. (| 
made before the return day of the writ, it is void. Vetter, 
0 * 7 . ? 0 i 
5 VoL. II. M*m 520, lis 


or 512. 
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For chough the defendant may have no en 
at the. time, yet he may at the time of the 


Ferurn. 


Lawrence So where the return was that the defendant 


ME aaa) was attached per catalla ad valentiam 101. this 
Cro. Elix, Was adjudged a void return, for the return 


(- £ 


13. ſhould ſet ont what the cattle were, ſo that they 
might be forfeited; but upon ſuch a general re. 
teur none of them could be ſorfeit 


ds. 4 3 7" 
en 


ane | a 
5. But by ſtatnte 21 Geo. 2. c. 37. . | 
«© No ſheriff ſhall be called upon to make any | 
*© return to any writ, unleſs required ſo to do [ 
eit, within ſix months after the expiration of 1 


110 44 his office.” 
Fe * | 


Res v. Ad- 1. The ſix months are to be lunar months. 
ger ey, My - * 2 5 | £44 
14 „enn HE Le | 
oY 446. 2. The day the meriff is ſuperſeded or 75 
bodut of office, is the firſt day, and reckoned in- 


cluſive. „ 9 j 
„ 5 3. But 2a mere requeſt to the ſheriff to re- 
Jones turn the writ is not ſufficient, he muſt be re. 
Gone 37 quired to make the return by rule of court, a 
2 Term he {hall not be liable. 8 


Theſe are the caſes in which this action hs 
been held to lie againſt ſheriffs or their officers 

I now proceed to the conſideration of tha 
actions which lie, Res 


17 
— . 
9: 


\ 34! 7 Irene | | 
2455 3 2. Againſt ® 


t 
$ 
. 
J 
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l bee ee eee, 
| . | n 
te If in conſequence of any neglect, miſina- 
nagement, or corruption of the attorney, the 
« client ſuffers any loſs either in his ſuit or 
&« otherwiſe, he ſhall recover damages in this 
et action againſt the attorney.” ooo 


As where the defendant was attorney to the Ruſſell v. 
plaintiff in a cauſe © where the plaintiff had Palmer, 
a verdict, and the defendant in that actiom hav. *Wilk325. 
ing been ſurrendered in diſcharge of his bail, 
the attorney neglected to charge him in exe. 
cution, * was diſcharged; the action 
was held well to lie againſt him. r 


« But the damages in this action; muſtnot 


« neceſſarily be to the full amount of the firſt 
1 ent, and therefore the remedy muſt be 


* o x «4 4 - 4 


«by this action, not in a ſummary way.? 


For where in debt, the party was arreſted by Pitt v. 
defendant who was plaintiff 's attorney, but he Yalden, 
having neglected to declare againſt him in two 4. 
terms, the party was diſcharged on common 


bail. Plaintiff applied for an order of court 


on the attorney to pay the whole debt, but it was 
refuſed; the court ſaying, that the plaintiff 
ſhould bring his action regularly againſt the at- 
torney. For if the defendant in the firſt action 
was in ſolvent circumſtances, the plaintiff 
might ſtill recover againſt him, ſo that the 
whole ſum ſhould not neceſſarily go in damages 
againſt the attorney. | „„ 


2. Where an attorney takes upon him to Anes, 
appear for another, the court looks no fur - alk. 86. 
| j ther, 
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ther, but proceeds as if the attorney had ſuf. 
ficient authority, and leaves the party to 1 
n cee him. 


3. « But the remedy for ines, by this W w 

action, is not confined to the caſe of attorney W tic 

© and client, for if in the conduct of a ſuit . W w 

«* gainſt any perſon, an attorney is guilty of any a0 

1 Thoneſt or eee ices, he is ti 
% ſubject to this action, at the ſuit of the party 


40 grieved.“ 93 


Knight v. For where the plaintiff had been ſued by one cc 
Fat Loft, to whom the preſent defendant was at- 
' 735" torney, which ſuit had been non-praſſed and 
coſts aſſeſſed; yet the defendant having know. 
ledge of this, had unduly and malicionlly pro- 
__cnred a judgment to be ſigned againſt the plain- 
tiff, at the ſuit of Lot, and taken out execu- 
tion, under which the plaintiff had been im- 
priſoned until delivered by writ of ſuperſedeas: 
5 the action was held well to lie. 


„ 


But this caſe falls more properly under the 
head of malicious proſecution. Quod vid. 
Plenius. vo « 
F 60 
1 The laſt head of injuries which may be 6 
« committed by officers, falls under the diviſion 6 
« of thoſe committed by juſtices of peace.” 


For any breach or negle& of their duty of t 
oftize,' this action lies againſt them. 


2Hawk.P.' I. As if a juste of peace denies, refuſes or 
C. 99. 14+ obſtructs bail where it ought to be granted, 


for 


Ss. {oi nan OP (on LY. — os wo 


—_ 0», IJ. 
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for ſuch conduct he is liable to an action on the H. 7. 7. H. 
caſe. N * nn 19. Hale 

| | Ne 2 P. C. 97. 

2. So where plaintiff was robbed 4 and he Green v. 
went to a juſtice of peace, to take his depoſi. Hundred 
tions for the purpoſe of charging the hundred, ee e 
which the juſtice refuſed to take, whereby the 11. con 323 
action againſt the hundred was loſt. This ac. 


tion was adjudged to lie againſt the juſtice. 


Theſe are the moſt material caſes falling un- 
der the head of injuries by officers. I ſhall now 


conſider 9 75 


FOES «ria F . hs 

F 44 4444 A : 
er 
# S324 


F T NN 
2+ Injuries by private Peron. 


Theſe are diviſible into two heads, 1. To 
injuries where there has been a truſt; 2. Where 
there has been no truſt. Injuries where there 
has been a truſt form the head of bailment, ß 
which there are many diviſions. ©, 


Bailment is of ſix kinds. ; 
The firſt is a naked bailment, to keep for a1.4.naym. 
* the uſe of the bailor, without any profit to 903. Com. 
te the bailee: In this caſe the bailee is not Nep. 134. 
* chargeable, except in caſe of groſs negli- 
* pence; mere want of care is not ſufficient.” 


As where plaintiff who was owner of a ear Mytton v. 
toon, left it with the defendant who was an Gock, 
auctioneer, without any agreement to take care *r. 109 · 
of it or re- deliver it ſafe, or without any agree. 
ment for a reward, and the cartoon was ipoil- 
ed, for which the plaintiff brought this ation; 

Mm 2 when 
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when it was adjudged on a motion for a ney 


trial, that it was proper evidence to be left to 

a jury, whether the defendant had been guilty 

ol any groſs neglect in the keeping of it, for 

ſuch alone ſhould charge him; and the jury 
found for the plaintiff on that ground. 


2. The ſecond kind of bailment is, the en. 
© truſting; of goods to be carried for hire or 
46 nights in which caſe the bailee is charge. 
t able for any loſs, this is the caſe of carriers.” 


So. Litt 89 1. At common law a carrier is liable by the 
C088 . cuſtom of the realm, to make good all lofles of 
2 Lord goods entruſted to.him to carry, except ſuch 
Raym.909, loſſes as ariſe from the act of God, or of the 
in which king's enemies: To which may be added, 


„N : ſuch as ariſe from the default of the party 


. 

Ia „ As if a carrier is robbed, he ſhall be liable for 

Cotton, the loſs, not on the ground that he may charge 

zSalk, 143. the hundred under the ſtatute of Wincheſter ; 
but becauſe, that if it was otherwiſe, he might 
by colluſion procure himſelf to be robbed, and 
defraud the owner of the goods ; and ſoin other 
caſes where. the grounds are the ſame. | 

But 1. The act of God ſhall excuſe the car- 
WH EE TR . 


Wr As where the defendant's hoy havin goods 
Amies v. 

* ce of the - plaintiff on board, in coming — 

x Str. 128. the bridge, was by a ſudden guſt of wind, 

driven againſt the arch and ſunk ; the 2 2 

e | : 0 


Ss. Frerer ge 28 28. 


« 
« 
40 
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of the hoy was held not to be liable, the da- 
mage having been occaſioned by the act of God, 
which no care of the defendant's could provide 
againſt or foreſce. And though in this caſe 
the plaintiff gave in evidence, that if the veſſel 
had been better ſhe would not have ſunk in con- 
ſequence of the ſtroke. Chief Juſtice Pratt 
held, that a carrier was not obliged to pro- 
vide a new carriage for every journey, it is 
ſufficient if he provides one which without any 
extraordinary accident will perform the jour- 
ney. 6 ; 


And upon this ground, af its being the act Graves v. 
of God, if a bargeman in a tempeſt, for. the _ 
ſafery of the lives of his paſſengers, throws Rep. 79. 


over-board any trunks or packages of value, he 
is not liable for the loſs. f FE | 


«« But if the 8 of his own nn goes 
« into dangers from which a loſs is likely to 
« accrue, the act of God ſhall not excuſe 
„him.? e ee 


As in the caſe of Amies v. Stephens before, 
where it was further held, that if the hoyman 
had gone to ſea voluntarily in bad weather, ſo 
that there was a probability of his ſhip being 

loſt, that he would not have been excuſed. . 


But it muſt fully appear that the loſs was 
% occaſioned by the act of God, in order to ex, 
*cuſe the carrier's preſumption ; that it might 
* /o have happened will not be ſufficient.” 


For | 


Higgins, 
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Forward v. For where defendant who was a carrier, 

+= gy having lodged his waggon in an inn, an acci. 

Geo. 3. B R. dental fire broke out, which conſumed it; he 

1 Term was adjudged to be liable, though it was con- 

Rep. 27. tended, that it did not appear in this cafe hn 

the fire broke out, ſo that it might be by light. 
ning, and fo be the act of Gd. 


It was further held in this caſe that negli. 
gence does not enter into the grounds of thi 
action; for though the carrier uſes all proper 
care, yet in caſe of a loſs he is liable. 


2. The next exemption from loſſes by: 
«carrier is where it is done by the ag? of the 
fing s enemies; but they muſt be public ene. 
% mies, not traitors or felons.” “ 


Morſe v. For where it was found on a ſpecial verdict, 
. 100. Hat the plaintiff had delivered to defendant on 
ana: Ye board his ſhip the goods in queſtion, and that 
1 Mod. 45. there was a ſufficient crew for the ſhip, but that 
e. at night eleven perſons boarded the ſhip as pi. 
rates, under pretence of preſſing, and plundered 
Paſch. 24 her of the goods ; it was adjudged, that though 
Geo. 3. by the admiralty law, if the ſhip is robbed by 
Term Rep pirates, the maſter is diſcharged, yet that that 
cannot hold in this caſe, the ſhip being info 

S8. P. corpus comitat ils, the defendant was therefore 
liable, for ſuperior force ſhould not excuſe 


3- ©* And laſtly, the default of the owner of 
te the goods loft himſelf ſhall exempt the carrier 
% in caſe of a loſs.” | 


For 
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For where in an action againſt a carrier for Ferrar v. 

negligently carrying a pipe of wine, which by pf 8 6 
that means burſt, and the wine ſpilt, it was 2 per 
adjudged good evidence for the defendant, that Holt. : 
the loſs happened while defendant was driving Bull Bull. N. P. 
ently, and aroſe from the wine's being in a * 
erment, ſo that the loſs was occaſioned by 
ſending it in that ſtate. 


So if a carrier's waggon is full, and yet a Lovett v. | 
perſon forces his goods on him, and they are 18 —4 | 
loſt, the carrier is not liable; for it was the — 
owner's aun to act with ſo little precaution. 


* But for all other accidents and perils 
q « carrier is liable, from whatever cauſe 
« they proceed. ; 


As where in an action againſt a SN: Dale v. 
ter for goods ſpoiled by water, defendant pro- 7 abt 
ved, that when the goods were put on board, ; 
that the veſſel was ighe, but that the damage 
was occaſioned by a rat's eating out the oakum, 
om which the water came, it was held no 
excule. N 5 1 


2 ( Davin der to charge the carrier, theſe 1 9955 
eircumſtances are to be obſerved. 44 1 8 


1. © The goods muſt be loſt * in ih, 
“ poſſeſſion of the carrier ORs or MRS" 


t r. 


For where the plaintiffs ſent their ſervant Faſt India 
0 the goods in e on board the veſſel, er nl 


ho x$tra. 69s. 
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> who took charge of them, and they were lok, 
the defendant was held not to be hable, for the 
| n were in the poſſeſſion not of the defen. 

ant but of the plaintiff's ſervants. 
2. „The carrier is liable only ſo far as he ir 
« paid, for he is chargeable by reaſon of his re. 

64 ward.“ ; 8 


Tyley v. For where a man delivered à bag, contain. 
2 ing money to a carrier, and being aſked hoy 
Durch. 486. much it contained, anſwered 200. for which 
only he paid, and the carrier gave a receipt 
accordingly ; in fact the bag contained 4000 

the carrier was robbed, and he was held to be 
liable only to the amount of 200. being ſo 
much only for which he had received payment. 


| 3. Under a general acceptance a carrier i 
„% bound for whatever he receives, but under: 
« ſpecial acceptance for fo much only as he bon 

« fide undertakes to carry.“ 
Drinkwa- As if a carrier aſks what is in a box, and is 
nel, Wen told ſilk 3 if it be money, and it is loſt, the 
Trin 11.12. carrier is liable, unleſs he made a ſpecial accep- 
Bell. . p tance. But the intended cheat may perhaps 
75. induce the jury to give leſs damages that 

' otherwiſe. "Fn 5 


But under a ſpecial or qualified acceptance 
* he is bound no farther than he undertakes.” 


Gibbon. v. For where the owner of a ftage-coach put 
Paynton, out an advertiſement,'that he would not be an- 


2. ſwerahle for money, plate or jewels above the 
value 


met &t <L 
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value of 54 unleſs he had notice, and was paid 
accordingly ; it was adjudged in this caſe, that 
all goods ſo received by this coach were under 
that ſpecial acceptance, and that if money or 
plate was ſent by it without notice and being 
paid for, that if loſt, the ;coach-owner was not 
ele. us Yor 3 


And note, that the notice in this caſe was by 8. C. ibid; 


an advertiſement in the newſpaper, though it was 
proved that the plaintiff had been ſeen reading 
it; but the court held that notice ſufficient, 
and per Yates juſtice, a perſonal communica. 
tion is not neceflary to conſtitute a ſpecial ac. 
ceptance. | | 


2- In this caſe Lord Mansfield ſeemed to be 8. C. 
of opinion, that in all caſes: of ſending things of 
great value, as money or jewels, by a com- 


mon carrier, that the carrier ſhould have no- 


tice of it, and. be paid accordingly z contrary 
to the caſe of Titchburn v. White, 1 Stra. 145 
ſomewhat ſimilar to that of Drinkwater v. 
Quennel, ſupra. | 


4. A delivery to the carrier's ſervant is 2 
&« delivery to himſelf, and ſhall charge him; 
but they mult be goods ſuch as it is the cuſs 
tom of the carrier to carry, not out of his 
line of buſineſs.” _. 3 


As where plaintiff declared that defendant Middleton 


was owner of a ſtage-coach, in which he had 
taken a place, and delivered a trunk to the dri- 
ver of the carriage, for taking care of which lie 
had given him a gratuity, the trunk was loſt, and 

| on 


 . fo carry perſons. | Here was no price paid, the 


Sanford, freight, and having employed the maſter ; 


TRESPASS on the CASE. 


on action brought, Holt C. J. was of opinion, 
that this action did not lie againſt the maſter, 
for that a ſfage coachman was not within the cuſ. 
tom as a carrier, unleſs he takes a diſtinct price 
for the carriage goods, for his buſineſs is only 


money given to the coachman being but a gra. 

_ , tuity, not a price for the carriage; and the 
maſter is bound for the a& of his ſervant only 

while he acts in purſuance of his authority. 


5. © Where goods are loſt which have been 
4 put on board a ſhip, the action may be brought 
« either againſt the maſter or againſt the own. 


4c erg.” * 


For the owners are liable in reſpect of the 


** for whoever employs another is anſwerable for 


him, and undertakes for him, and the maſter af 
is chargeable on the ſame ground, for he may Wl «x 
have an action for the frieght. But if an ac. W «, 
tion is brought againſt the owners, they /hould n 
be all joined in the action, for it is guaſi ex con- 
tractu as to all. | 


Though if one only is ſued, he muſt plead it a8 
in abatement that there are other partners, for W ſuc 
he ſhall not be allowed to give it in evidence, 

and nonſuit the plaintiff. „ 


Ogden v. © 6. It is not neceſſary in order to charge the | 


carrier that the goods are loſt in tranſitu while che 
immediately under his care. For he is bound for 


Rep. 916. fo deliver them to the conſignee or ſend notice | 
8. C. 2 0% | OE OH ES 


to 


—_— we F@THI 
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rt oy according to the directiom And: 
hoo they are carried ſaſely ta the inn, yer if 


ere till they are ſpoiled; and no notice 
nah to the conſignee, the carrier is-lable.' 


* 3 


And the law is the ſame in the caſe of herr, Rowning. | 
which the poſt-maſter inuft Hetfuer at the' houles ) child, 


of he inhabitants wichin the Poll ton. ils. | 


And note, that either conſi or or con nee Davis v. 


bring the action for goods left he James 
pr {ugg Ar if the perth 18- A the 3 
conſignor, the objection that the property is 
in the conſignee does not he im the wmonthr of 
the carrier, for the property is no part of the 
queſtion as to him, and particularly if the 2 
agreement for payment was with the confignor.: 12 


7. „But laſtly, in order to olrarge a perſon. 
q for goods loſt when committed to lum to car 
«ry, it muſt appear that the perſon was a cur- 
ier, and the m_ in the wor of wy bufi- 
« neſs.” ) 


But any perſon « carrying goods for hire } is a Dat 7. 
carrier, and chargeable as ſuch for any” loſs; 1 Will, 487. 
25 waggoners, captains of ſkips, bs Too Ie Rich. ve...» 
ſuch * : SIGHT 1 rn. Jace , 

| Cerro. Jace 


But to theſe are the h following exceprivns + YN (999 


1. Hackney coachmen are not a bra . 
the cuſtom of the realm, ſo as to be charg euble C Com Rep 
pre ſely for 23. 
the 
9 L. 5 ba; | 


for the loſs of of goods _ id e:ypyeſs 
Vor. II. 1: A155 7 
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the purpoſe, for they undertake but for the 
carriage of the perſon ; and on the ſame ground 
ſtage coachmen are not liable, unleſs they are 
paid. extra. 1 | | 


Lane v. 2. The poſtmaſters general are not liable for 
2 Salk. 17. loſſes of bills or notes of value out of letters 
5 put into the poſt-office, for the poſt - office i 
for intelligence, not for inſurance, and it is im. 
bpoſſible that the poſtmaſters can be anſwerable, 
who are to execute their offices in ſo many and * 

ia 2, o very diſtant places. A | "RS. 10 


Whitßeld And this was ſo adjudged, though it appear. 10 

— ed that the note in queſtion had been taken out | 

Oowp. 754. of the letter by aclerk employed in the poſt-office, | 

| as a ſorter of letters. OF | tl 

4 By ſtat. 7 Geo. 2. c. 15. GP The Owners of - 

« ſhips are only liable for any loſs by reaſon of b 

«embezzlement, ſecreting or making away 5 

f any gold, ſilver or diamonds, or other 
% merchandize of value by the maſter or ma- 

<< riners, to the value of the ſhip and freight.” F 

' Sutton v. This ſtatute was made to protect the owners ; 

| — againſt all treachery of the maſter and mariners, 

1 45 to ſubje& them only ſo far as they truſted the 4 

| x Term maſter and crew, that is to the value of the . 
Rep. 18. {ſhip and freight. i therefore un- 

der this act to prove, that the maſter or ſome : 

of the mariners was privy to the ſpoiling of the , 


ſhip; as here, where one of the mariners gave 
notice to the thieves when a quantity of dollars 
was put on board, which the thieves plunder- 
ed, and gave part to the mariner. 15 0 
2 | 


Rea. Dax OS... tow. 
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If a perſon is ewner of a ſhip, though he Pariſh v. - 
hires it . yet if he covenants for the condi- CON. 


tion of the ſhip and the behavionr of. the cap- 1251 
tain, he is liable. 


3. e The third ſpecies of bailment is 4 de- Com. Rep. 
6 livery by way of pledge, which is called va- 734: 
« dium. As to which,” 576.6 


1» If the goods ſo pawned be ſtolen, the Co. Litt 8g, 
« pawnee ſhall be diſcharged, for he had a ſpe- 
« cial property in them himſelf, and therefore 
«js bound to keep them no otherwiſe than as 
his own.” - * 8 


But if the pawner tenders the money, and Manby v. 
the pawnee refuſes it, and keeps the goods, if Weſtbrack- 
they are afterwards loſt, the pawnee is charge- 
able; for after the tender, the goods ceaſe to Bull. N: P. 
be a pledge, and the pawner may have trover 72%. 


2. If the pawi be of ſomewhat which is not Anon. 
the worſe for wearing, as jewels or ſuch like, 2 Salk. 522. 
the pawnee may uſe them, but then it is at his 
peril, for if loſt ſo, he ſtands at the loſs ; but 
t is otherwiſe if the pawn has been locked up, 
and not uſed. But if the pawn be of ſuch 
a nature, that the keeping is a charge to the 
pawnee, as if it be a cow or a horſe, the pawnee 
may milk the cow or ride the horſe, and this 
in recompence of the keeping... ws 


4. © A fourth ſpecies of bailment is the de- Com. _ 
* livery of goods for hire, as hiring out an 134. 


* horſe, which is called locatio or conductio; 


4 « and 
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% and here the hirer is to take all imaginab 
care, and if, notwithſtanding, the thing be 
.« Joſt, he is not liable.“ 


& { 


cc 
60 | 


66 1 


5. A fifth ſpecies of bailment is a delivery 
of goods for purpoſe (as to merchan. 
| | *©dize) without any reward. It is called an 
s , « ating by commiſſion, and though the bailee i 
= “to have nothing for his trouble, yet if there 
| | * was any neglect in him, he will be anſwerable, 
1 | * for his having undertaken a truſt is a ſuffi 
1 cient conſideration. But if the goods are 
| © loſt without any default in him, he is not 
* chargeable, for his having taken reaſonable 
care ſhall diſcharge him.” x 


2 Fos 8 T 


2 


Goſwell y, As where the plaintiff had ſo bailed goods 
Duncker- to defendant, to merchandize for him, which 
ley, were loſt, and on an action brought, defendant 
'*" pleaded that he had lodged them ſafely in 
a warehouſe at Porto Bello, from whence they 
| had been taken by the enemy, and demurrer 
\ for cauſe, that by putting them out of his pol. 
= ſeſſion he had not taken due care of them; but 
per Car. if the warehouſe was not a place of ſafe. 
ty, plaintiff ſhould have replied ſo, for a ſpe- , 
cial bailee is not to carry the goods about with 
him, and if he lodges them in a place of ſecurity, 
he ſhall not be charged in caſe of a loſs. | 


Com. Rep. G- ©* The laſt ſpecies of bailment is a delive- 

134- &« ry of goods from the keeping of which ſome 

<< profit ariſes to the bailee ; as oxen to plough 

«« with, which are to be returned in ſpecie: 

| „this is called an accommodation, a lending 

1 % gratit. In this caſe, the borrower is bound 
| ö « ſtrictly 


PERS: 


$—— 


action — Innkeepers, for they are money. 


| As to whom. it has been reſolved: 
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Pr « ſtriftly to keep the thing ſo lent, for if he be Co. . 

uilty of the leaſt neglect, he ſhall be an 
6 4, erable, though he ſhell not. 0 pure 
« where he is in no fault. TY i 


But in this caſe the dalle 3 uſe A, ans Com. Reps. 
lent in the manner intended; · as if a man lends 136. 
another an horſe to go into the Weſt, and he 

$ into * North, and the horſe dies, the 
ailee is chargeable ; but if the horſe be ſtolen 
out of the without any fault of the bailee, ia — 
no action lies; but otherwiſe, if he leaves tnge 
door open negligently, and the horſe is ſtolen. 


EN 7 
Under this head of 8 ſeems to fall the Hl 


able with any loſſes happening in their inns 
reaſon of the profit, ariſing either from the keep- 
ing of the horſes, &c. of their gueſts, or from; 


the. praũts from the gueſts. themſelves. = 


The perſon chargeable. as an innkeeper Calye's: 
muſt be the keeper of a common inn, for ſuch _ 
only are chargeable for the loſs of the. goods Cro- * 
of the gueſts w — they entertain Wy 


It was moved in this caſe in arre(t of judg- Mafon v. 
ment; that the plaintiff, in his declaration Grafton, 
againſt the defendant, who was an innkteper, e. 218. 
had ſet out the houſe. only as ho/pitium,. not as 
commune hoſpitium; but it was over-ruled, for 
boſpitium means a common inn: it would be. 
mus, not heſpitium, if it was not cammune. 


Na 2. 2. It: 


* 41 
— 


1 agua” 


1 


Bird, 

1 And. 29. 

— 
Moor. 78 


| "BY Cor if 


keeper tells him is houſe is full, and the tra. 
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2. It muſt appear that the perſon robbed ii 
the inn was a trauoiler and gueft ; for if a neigh. 
our oomes to an innkeeper, and deſire; 
a ink the ſuch perſon is not a gueſt to recover 


nen, A 
{4/580 he wu he muſt be recelwos as a gueſt by 
* e oy im e e 


Por ka 8 inn, and che inn 


veller replies, that he will ſhift or take hi 
chance in the inn, which the innkeeper ſuffer; 
him to do, and the traveller is robbed, the inn. 


keeper is not liable. But if the traveller had 


not uſed theſe words, and the innkeeper not. 


withſtanding his firſt objection had admitted 
him, he been chargeable ; for in the firſ 
caſe, the traveller takes all riſk of loſs upon 
himſelf, and the innkeeper refuſes to take 
charge; but in the latter caſe, the admiſſion is 


an implied waiver of the firſt denial, and ſo re. 


ſtores the right of charging him. 


* The loſs to the gueſt muſt be ebenen 
1 eq by the act of the innkeeper, or ſome of his 


1 65 e, or through their lech, 


Calye's #4 
caſe, 


Therefore if che gueſt is robbed by his own 
Servant or companion, the innkeeper is not lia- 


8 Co. 22, ble, becauſe it was the {Ps fault to have 


fach perſons with him. But if the innkeeper 
' appoints another -perſon ts fleep i m the room 
with his gueſt, and he is robbed, the inn - 
keeper is liable, 

. 5. The 
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F. The innkeeper is only anſwerable for 8. C. ibid. 
ſuch goods of his gueſts, as are within his houſe, 

and ſo are under his care. And therfore if 

a gueſt at an inn, orders his horſe to be turned 

out to graſs, and the horſe is ſtolen, the inn- 
keeper is not liable; but if he had turned the 


horſe to graſs, out of his on head, he had been 
liable, for it was his own act, and the horſe en- 


tirely in his own care. 


And even While the things are in the inn, if Brand v. 
the innkeeper directs the gueſt to place his Glafs, 

s in a particular place, under lock and 2 
key, or he will not be anſwerable for them, 


and the gueſt refuſes or neglects to do ſo, but 


puts them in another place, and they are loſt, 
the innkeeper in that caſe is not chargeable. 


But without ſuch particular direction from Calye*s 
the innkeeper, if the goods are loſt, it will be cafe, Ibid: 
no excuſe to ſay that he delivered the key of the 
chamber to the gueſt, and that he did not ac- 
quaint the innkeeper what the goods were: or 
that the thief is diſcovered. | een 


6. * As the innkeeper is chargeable on the 


e ground of the profit he derives from his 


% gueſt or his goods, where there is no profit to 


the innkeeper, there ſhall be no charge.” 


Therefore if a gueſt comes to an inn, and Gelley v. 
departs leaving his goods there, and tells the Clark, | 
innkeeper that he will return in a few days, gg. | 
and during his abſence the goods are loſt, the Noy. s. C. 
innkeeper ſhall not be charged; for he has no 
profit or gain from the keeping of ſuch dead 

| Wn goods, 
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goods, and therefore ſhall. not be chargeable 
their loſs. | wv 


But to this are theſe exceptions... 

or * x [Bo It muſt not be a temporary abſence, 25 
Caſe. if the gueſt goes out in the morning about 
Cro. Jac. buſineſs, and returns before night, this is not 
189. ſach an abſence as ſhall excuſe the innkeeper. 


Tork v. 2. This is confined to the'caſe of dead goods, 
— for if the gueſt leaves his horſe there for any 
3688, time, though he is not there himſelf, the inn. 
keeper ſhall be charged in caſe of a loſs ; for 

the ſtanding of the horſe i a profit to the inn. 

keeper, and in reſpect of that he is chargeable, 


Croſs v. 7. It was adjudged in this caſe, that where 
Audrews, to an action againſt an innkeeper for goods loſt 
8. in his inn, he pleaded, that at the time that the 
plaintiff lodged in his inn, he was ſick and of n 

non ſune memary. On demurrer to this plea, 

it was held, that if a man keeps an inn, he 

ought at his peril to take care of the — of 

his gueſts, and if he be ſick, that his ſervants 

ought; and that it lieth not for him to ſay, 

that he was of non- ſane memory to diſable him- 
ſlelf in this action, no more than in debt on an 

\ obligation. | 


Caley's 8. The. writ againſt innkeepers, mentions 
Caſe, only bona & peace ap which properly does, not 4 
$Co. ante. comprehend deeds or writings, which are only 

choſes in action; yet by reaſon of the words in 
the writ, “ita quod hoſpitibus nullum eveniet | 


damnum, 


r mne TS. Ao... a= 


ſhew that the fervant was on a journey, for Thayve, 
London on his maſter's buſineſs. 


againſt an inn-keeper, as ſuch, is for reſuſing to — 
entertain a traveller, and to provide his horſe pyer 138. 


re private property, where there is an expreſs 


* 
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damnum,” they are comprized, and for the loſs 
of theſe plaintiff may deelare ſpecially. - 


But theſe words confining the loſs to move- Ibid. 
ables, the 'inn-keeper ſhall not be liable for any | 
He er injury done to the perſon of his gueſt, ee 


in the inn, as an aſſault, battery or ſuch. 


9. If a ſervant is robbed of his maſter's p ro- Beedle v. 
perty, the maſter may maintain this 2 . 
againſt the inn-keeper, at whole inn the goods . _ 

were loſt. 7 162. 


And in fuch fair by the maſter, he need 3 


perhaps he was at the end of his journey; as in Por. 31 


10. If one joimenantof goodein robbed, both N 


may join in this action. n 
11. Another caſe in which an action lies Anon. 


Anon. 


with meat, he tendering him the proper price pl. 33. 
for the ſame. 


Theſe are the moſt arterial — which 
have been decided under the head of injuries 


cr implied truſt, 


we ſhall now treat of injuries + cerfornl 
property in caſes where there is no truſt. 


The 


412 


Brown v. 


Chapman, commiſſion of bankruptcy againſt another, 


3 Burr. 
1418. 


RES PASS on the CASE. 
The firſt is the caſe of Bankrupts.. 1 
If any perſon. ſhall maliciouſly- ſue out 


which commiſſion is afterwards fuperſeded, an 
action on the caſe lies againſt ſuch petitioning 
creditor, at the ſuit of the bankrupt, and this 
notwithſtanding the bond given in purſuance of 
ſtat. 5 C. 2. c. 30. to the chancellor for 2000 
and by him aflignable to the bankrupt, for this 
bond may be inadequate to the damage ſuſtain. 
ed ; and though there is the ſame remedy un. 
der the ſtatute, yet tis a common law remedy, 
and the. ſtatute being in the affirmative- both 


| Rand together. 


2+ The next claſs of injuries to perſonal 


property falling under this head, is that of 
k Difceit. N. F709 | 3 


411. 


CY 7 +1 


This reſpects warranties or * frauds in the 
caſes of ſales; r. Where there is ſome fraud 


or deceit on the part of the ſeller. 2. Impoſi- 


tion from cheating or falſe pretences. 


Frauds or deceit in the ſeller may be either, 
7. In the value of the thing '/old. 2. In the 


feller*s title to it. 


1. Where a thing is of a certain value, and 
ce that known to the ſeller, but cannot be known 
Ito the buyer, for any deceit, in the affirming 
the value to be different from what it is, this 
action lies.“ 


* 


A 
\ 


x 


A 


— 


Selby, 


to diſpoſe of his intereſt in it, - affirmed the 8.  FY 


rent to be more than it really was, whereby 
the purchaſer was induced to give more for it 
than it was worth, this action was held to lie; 


bor che value of the rent was a matter of private 
„ cov ledge between the landlord and tenant-. 
tis | | 


4 But if the buyer has it in his power to in- 8. c. 


hr «form himſelf of the true value and neglected 
uit the action will not lie“! ???“??? 
Ae if the landlord: had only ſaid, that 7, S. 1-4: Raym. 


would give ſo much for it, whereas J. S. had 
never offered any thing, the action would 
not lie, for the buyer might have enquired 
from J. S. and been informed of the truth. 


This is the caſe of things of certain value, but Leakins v. 
where the things ſold are of uncertain value, Clilell,” 4 
that is which may depend on whim or fancy, — 
as pictures, or ſuch things which may be of more 
value to one perſon than to another, there no 
action will lie, in caſe of taking an exorbitant 


price. 


. te From theſe caſes Kappears; thit a mut 
* is chargeable, in the caſe of ſelling any thing 
« for more than Its value, knowingly,” 


Hut it alſo lies for a ſale of a thing 8 
* the ſeller is ignorant of the value, and that Leung, 


, 6 . Tel. 
is, where he ſells it with a warranty of its * Ny 


value or quality. - 


WS bt bs — _ 


- - 
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„As where the landlord of an houſe wiſhing Riſney v. 


F 
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| Chandler ' As where the plaintiff declared, that the de. 
tee, fendant being a goldfmith, and having kill 
I in precious ſtones, had a ſtone which he affirm. 

ed to be a Bezoar ſtone, which he ſold to hin 
8; for 200). ubi revera, it was not a Bezaar ſtone, 
Defendant pleaded not guilty; and plaintiff 

| had'a verdi& ; and judgment was-afterwards. 
| arreſted ; becauſe that the declaration had not 
| charged, either that the defendant fold it know: 
1 ing it not to be a Bezoar,-or that he had war. 
| 


ranted it for ſuch a ſtone. 


© of his maſt r's buſinefs, and warrants it, if WM © 
there is any fraud or deceit, the maſter is Wl © 
1 4% liable? EF 3 © 5 WE" oe 
| Grammer — As where a goldſmith's apprentice ſold an | 
Fl v. Nixon, ingot. of gold and ſilver, upon a fpeciat war- 9 
1 un ranty, that it was of the me value with an 
ca 
is 


| aſſay then ſhewn, and upon evidence it appear. 
4 ed, that he had forged the aſſay, and made the 

. ingot out of a lodger's plate that he had ſtolen; 
4 the maſter-was held to be liable. : 


« And even though the ſeller himſelf has I a 
© been deceived: by his ſervant, yet is he liable t 
4 to the buyer.” no 1165 2623. Mt CES TAE) 


Mears . For where a merchant ſold ſilk to another, 
Nichols, which afterwards appeared not to- be-of the 
1Salk. 239. kind the purchaſer meant to buy, whereby he 
was impoſed upon in the value; he recovered © © 
againſt the ſeller though it appeared that there 
was no actual deceit in the ſeller, but that it 6 
was in his factor beyond ſea ; for he ſhould be 
anſwerable 
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anſwerable for the deceit of his factor civiliter, 
though not criminaliter. And ſince ſomebody 
muſt ſuffer, it is more reaſonable that he who 
truſted the factor, ſhould be a loſer than the 
other. | e | 


4 « But in order to charge the ſeller by 
« reaſon of his warranty, it muſt be ob- 
tc ſerved.” | 


7 ear T iy 


1. That the warranty does not extend to defect. 
*« viſible to the eye of the buyer, for of theſe he 
« muſt be apprized at the time of the ſale, but 
« if the defect is not viſible, there a general 
« warranty ſhall extend to it, and ſubject the 
« ſeller in caſe of a fraud.“ | 


8 


As a warranty on the ſale of cloth, that it is pinch's 
of ſuch a length, and it turns out to be other- Law, 189, 
wiſe, this action lies againſt the ſeller : be- 
cauſe fuch a deſect is not viſible to the eye, but 
is to be diſcovered only by meaſuring. | . 


But where the warranty was on the ſale of an Butterfield 
horſe, which was warranted ſound by the ſeller, v. Bur- 
and it appeared afterwards that he was blind, OB 
e WW this action was held to lie, for though blindneſs 8 
is a defect in general viſible to the eye, yet in 
borſes it requires ſkill to diſcern it. 


* 


, & * J 

e 2. The warranty muſt be made at the time wc, 

e * of the ſale and not after it, in order to charge Law, 28g. 
d © the vendor; for if made after the ſale; tis 

e made without conſideration : neither does 

t © the buyer then take the goods on the credit 

e © of the ſeller.”” 


VoL. II, Oo | 5 80 


— 
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3 Black, «© So the warranty ſhould be in the preſent 
Com. 159. (c tenſe, that the thing is ſound, not that it will 
&« be ſound.” | 


3. An offer of a warranty at one time, ſhall 


% not extend to a ſubſequent ſale of the ſame 
66 thing.“ | 


Anon. For where the defendant came to the plaintiff 
e who was a ſword-cutler, and offered to el] 
him a ſecond hand ſword, and warranting the F 
hilt to be ſilver : the plaintiff offered him 2 x. 
guineaand a half for it, which the defendant then 


refuſed : but having offered his ſword to many 1 
ſword-cutlers, and none bidding him ſo much 4 
as a guinea and half; he returned to the plaintiff 0 
who then would give him but twenty eight * 
ſhillings, which defendant took: It appeared t 
afterwards that the gripe only was ſilver, and 

the reſt braſs ; upon which the plaintiff brought 

his action on the firſt warranty, when the court t 
were of opinion that it did not extend to the 
ſubſequent ſale, and the plaintiff was non-ſuit- 

ed. | : 


Southern 4. If the vendor eng the goods to be 

v. Howe, unſound, uſes any art to diſguiſe them: or if 

2 Roll, p Þ 

Rep. 5, they are in any ſhape different from what he 
repreſents them to be to the buyer, this action 
lies ; for this artifice ſhall be deemed equivalent 


to an expreſs warranty. 


y Cn hoe ana. > aa. © as -- a. ns 


2. The ſecond ſpecies of fraud in the ſel. 
5 - & Jer on which this action is founded, is where 
| ** there is a fraud in the repreſentation he 
© makes of h1s title to the thing ſold.” 
| 3 


V 
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As where the plaintiffdeclared that the defen- Harding v. 
dant, affirming a certain horſe to be his own,and - Fen 
that he had bred him, ſold him to the plaintiff; *7'* * 
whereas in fact he had never bred him, and he 
was the property of J. S. the plaintiff reco- 
vered notwithſtanding there was no expreſs 
warranty or averment that defendant knew 
that the horſe belonged to 7. S. 


And the buyer may maintain this action Furnis v. 
againſt the ſeller, who ſo ſells, without any title, Ces Ger. 
the goods of another, though he has never 44 
ſuſtained any damage, or the true owner has Croſs v. 
not retaken them, or ſued him for them ; for negro 
the ſale under theſe circumſtances is itſelf an 63. MN _ 
offence, and if he ſhould wait till the goods 
were retaken, he might be remedileſs, and ſuſ- 
tain a miſchief. 4978) 


2. The giſt of the action therefore is the ſale, Medina v. 


the ſeller knowing the goods not to be his own Stoughton, 
« Salk. 210. 


property, for the declaration muſt be, that he 7.4, Raym; 


did it fraudulently, or knowing them not to be his 593. 8.C. 
own. It is therefore incumbent on the plain- | 
tiff to prove that fact, that defendant knew the 

things ſold not to be his own at the time of the ſale; 

for if defendant had a reaſonable ground to 

believe them to be his property, (as if he 

bought them bona fide,) no action will lie 

againſt him; but defendant cannot plead 

ſuch matter, he muſt give it in evidence, © 


3- Of the ſame nature with this fraud is Warner v. 
where a perſon affirming that certain goods Soom 
are the property of his friend, and that he has . 
authority to ſell them, in fact ſells them, he Pl. 7. 


having 


% 
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having no ſuch” authority; in which caſe this 

action lies for the deceit. 
8 N.P. In this caſe the deceit being in the falſe af. 
- firmation, it will be ſufficient for the buyer 19 
prove them the goods of another, without pro. 
ving that defendant knew them to be ſo, (for it 
need not be averred in the declaration,) and 
this proof would be ſufficient to put defen. 
2 upon proof that he had authority to fell 
t em. ; | 


Medina v. But in both caſes, if the ſeller is out of 

2 poſſeſſion of the thing ſold at the time of the 

2 Ref. ſale, no action will lie againſt him, though the 
thing ſold was not his own, unleſs there was an 
expreſs warranty; for being out of poſſeſſion 
there was room to queſtion his title, and in ſuch 
caſes it is caveat emptor. 


— V- . As where the defendant affirming that he was 
Cre Jac, incumbent of the living of Stoke, ſold the 


196. tithes to the plaintiff, when in fact he was not 


Incumbent, and had no title, the action was 


held not to lie, on the ground aboye mention- 
ed, of not being in poſſeſſion. 


2. The ſecond ground of this action, as 
founded. on deceit, is where an injury is done 
to any perſon from an impoſition in cheating 
or uſing falſe pretences. | 


Thompſon As where money was left in the hands of a 
v. Gurdi- third perſon to be delivered to the plaintiff, ard 


Moor. 58g. the defendant pretending to ſuch perſon that he 
| was 


n 
it 
a 
n 
| 


bn ᷣ . 
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was the plaintiff, obtained the money, this 
action was adjudged to lie againſt him. 


« So for cheating a perſon with falſe cards Harris v. 
« or dice of any ſum of money this action will Bowden, 
« lie. Cro. Eliz. 
| | 90. 

But it was decided in this caſe, that where Jobnſon v. 
a perſon, affirming himſelf to be of full age, Pe, 
kad obtained ſeveral ſums of money, whereas e 
in fact he was under age, and ſo not liable to 
the money borrowed, that the action did not 
lie; for being an infant, his contracts were all 
void. 


So aſſuming a falſe character, and by that skinn. 119. 
means eee a cheat is actionable. As Garford v. 
if a man, pretending to be ſingle, prevails 8 
a woman to marry him, when in fact he is Trin. 36. 
married, this action will lie. Sed quære this Car. 2. 
being felony. — N. P. 

But if a woman who is married commits Cooper v. 
a ſimilar fraud, no action will lie, for all acts Whetbam, 


of a feme covert are void. I Lev. 247. 


3. A third caſe of injury to perſonal 'pro- 
perty for which this action lies is 


For not procuring an Inſurance. 


For where a merchant gives inſtruction to smith v. 
his correſpondent to effect an inſurance on a Laſcelles, 
ſhip of his, and he neglects to do it, caſe lies _ 28 
under the following circumſtances, 1ſt. when n 


the merchant abroad has effects in the hands of 297. RN 
O o 2 his = 
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his correſpondent in England, he is bound tg 
inſure if ordered ſo to do, for the merchant 
abroad has a right to appropriate his money in 
the hands of another in any manner he thinks 
proper. 2dly. When there are no effects of 
the merchant abroad in the hands of the other, 
but the courſe of dealing has been ſuch that 
the one has been uſed to ſend orders for inſur. 
ance and the other to comply ; in ſuch caſe, 
if the merchant here neglects to make an inſur. 
ance, he ſhall be liable, unleſs he has given 
notice to. diſcontinue - ſuch dealing. 2dly. 
Where the merchant abroad has ſent bills of 
lading to his correſpondent in England, he may 
engraft on them an order to inſure, as the im. 
plied condition. on. which they are to be ac. 
cepted; which the merchant here muſt obey if 
he accepts them. 


Wallace v. But if the merchant abroad limits the mer. 
22 
Sitt. Guild- d 
hall, 1786, that no inſurance can be procured, the mer- 


.coram Byl- chant here ſhall not be liable. 
ler juſt. 
2 Term. 


m: So where the merchant here uſes due dili. 

Rep. ibid. . . 
ence to procure. an inſurance, which cannot 
ts - done, (as here, becauſe the ſhip was not re- 
Cadogan, giſtered at Lloyd's coffee-houſe,) and he after- 


ibid, wards, by other means, gets an inſurance, 


which turns out ineffectual, but. without his 

fault; as where it was ſent to a houſe at'New- 

caſtle, which houſe fraudulently kept the po- 

licy, the merchant here was held to be diſ- 
charged. ET 


, 
* 


PE. For 


chant in England to too ſmall a premium, ſo 


< 


w ST * ww — wr c=& 8 FTYF wP 
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For in general, if the merchant here acts bo- 2 v. 
na fide, and is not guilty of any negligence, he — 
ſhall not be liable. | panty 


3. Of Injuries to real Property. 


Having conſidered the injuries which. occur 
under the head of Injuries to perſonal Pro- 
perty ; I ſhall now conſider thoſe which fall 
under this head of 


Injuries to real Property, or Chattels real. 


Injuries to real property fall under the two 
heads of 1. Nuiſance, 2. Diſturbance ; the firſt 
reſpecting corporeal, the latter incorporeal he- 
reditaments. | 


1. Of Nuiſance. 


Nuiſance is either to the houſe or to the. 
land. | | 


I. Of Nuiſance to the Houſe. 


1. © If a man has an ancient houſe, and an- 9 Co. 38. 
« other builds ſo near to him that he deprives 
him of the benefit of light and air, by dark- 
* ening his windows, this action lies againſt. 
the wrong-doer.” 


© But to maintain this action, the houſe muſt Bury v. 
be an ancient houſe: that is, have ſtood there Pope, 
time immemorial; for if two men have land vor 
** adjoining, and one builds a houſe on his own 

| - . 


Eliz. 


* 


Palmer v. 
Fletcher, 
ILev. 122. 


500. 58. b. 


Leader v. 
Moxon & 
al 
3Wilſ. 461. 
2 Black. 
Rep- 924. 
5 
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land, and make his windows look into his 
neighbour's land, though his houſe may have 
ſtood thirty or forty years, yet may his neigh. 
bour build an houſe on his own land, and obſtru& 
the other's lights; for cujus eſt ſolum ejus eſt uf. 
que ad celum, and it was folly in the firſt per. 
ſon to build ſo near the land of another. 


2+ But if a man builds an houſe upon any 
part of his own land, and afterwards ſells that 
houſe to another, neither the vendor nor any 
perſon claiming under him ſhall be allowed by 
any erection to ſtop the lights, for no man ſhall 
be allowed to do an injury in derogation of his 
own grant. | 


3. But where a man has ſuch ancient meſ. 
ſuage, and ſo preſcribes to have his lights un- 
interrupted, no contrary preſcription to' ſtop 
the lights ſhall be alledged againſt ir ; for each 
being ſuppoſed to have exiſted from time im- 
memorial, the latter cannot be deemed more 
ancient than the former. 


4. It ſhould ſeem, that where a man 
« builds his houſe near a ſtreet, he is entitled 


4 » . 
«to all the privileges of an ancient meſ- 
60 ſuage.” X a { 


For this action was adjudged to lie againſt, 


the commiſſioners for paving, for raiſing the 
ſtreet ſo high as to obſtruct the plaintiff*s lights 
and windows; for the ground of the ſtreet be- 
ing appropriated to the Public, excludes the 


idea of folly in building near the ground of 
another, and cloſe to the ſtreet is the moſt pro- 


per ſituation. 
5- But 


2 7! Tn 0+ ads. aa todd Mc. 


TRESPASS on the CASE. 423 


5. But raiſing a wall to obſtruct a proſpec?, 9 Co. 58. 
or in any wiſe to prevent it, is not actiona- 
ble, for it only deprives the party of a matter 
of pleaſure, and abridges him of nothing either 
uſeful or neceſlary. . 


6. A recovery of damages in this action does Weſtborn 
not diſcharge the nuiſance, for every continu- . aN 
ance of it ſubjects the offender to a ne w action, Cro. Eli. 
and therefore a perſon may recover damages 1917. 
for a nuiſance to an houſe which commenced 2Leon, 103 
before he came into poſſeſſion, if it exiſted when ©: 
he entered. 55 

Therefore where the plaintiff recovered Roſewell 
damages againſt the defendant for a nuiſance to 2. Prior, 
his houſe, and the defendant afterwards under- eee 
let it, and this actiou was for a contmuance of 
the nuiſance after the under-leaſe ; this action 
was held to lie, for as he was: hefore liable to 
an action for the continuance, he ſhould not 
diſcharge himſelf by his own a& of under-let- 
ting, and as he had a rent in conſideration. of 
the continuance, he ought to anſwer for the 
damages it occaſioned. 


So alſo may an action be maintained againſ# Rippon v. 
the aſſignee for a continuance of the nuiſance ; np 
but with this diſtinction, that where the whole 373. “ 
miſchief has been done to the plaintiff by the 
firſt erection, there the action will not lie 
apainſt the aſſignee ; but where the continuance 


occaſions a new nuiſance, the aſſignee is liable. 


7. This action may be maintained by the Symonds 
leſſee for years, for obſtructing the lights of an 1 Cre 
| ancient Car. 324. 
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ancient meſſuage, grounded on the preſcription, 
notwithſtanding the weakneſs of his eſtate, for 
the preſcription is to the houſe, not to the per. 


fon. 


Jeſſer v» So alſo may he in reverſin as well as he in 
Giffard, poſleſſion maintain an action for a nuiſance, by 
4 Burr. ohſtructing the lights; for it is an injury to the 
* inheritance, as well as to the preſent enjoyment, 

and each may have his own action. 


2. A ſecond ſpecies of nuiſance to the houſe 
conſiſts in over-hanging it, or building ſo near 
to the houſe of another, that the water falls of 
his roof on that of his neighbour, and thereby 
injures and rots it. „ 


Reynolds Of the ſame nature alſo was the caſe of put. 

v. Clark, ting up a ſpout, which conveyed the water into 

x Stra. 634. the nis of the adjoining neighbour. This 
was a nuiſance, and actionable. 


Wm. Al- 3. A third ſpecies of nuiſance to the houſe” 


dred's caſe, is by infecting it with bad and noiſome ſmells, 
900. 57. a. ſo as to make it unwholeſome to reſide in; but 
this falls under the firſt head, of injuries to the 

Perſon. | | | 


2. I ſhall now proceed to 


Nuiſance to the Land. 


1 Roll. Ab. 1. If any perſon erects a ſmelting houſe, 
Raz „ © or works for making agua fortis, or ſuch 
White, like, the vapour and ſmoke of which ſpoils the 
1 Burr. graſs or corn, or injures the cattle of his neigh- 


cc bour,”? 
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te hour, it is a nuiſance to the land, for which 
ce this action lies.“ 


2. If a perſon ſuffers the ditch adjoining to Wen- 
his neighbour's land to become foul, or throws brown v. 
ſtones or rubbiſh into it, which cauſes it to 8 ; 
overflow, and ſo injures the land, this action x9 
will lie for the injury. oy 

3. So if a perſon who has a right to a Brown v. 
ſtream of water running to his land or mill, —_ | 
and another perſon turns it, or if that perſon, ed oy 
having a right to the uſe of it in a certain 
proportion, varies from that proportion, treſ- 
paſs on the caſe will lie againſt him. As 
in this caſe, where defendant preſcribed to have 
water from a certain water-courſe, running 
through the plaintiff's ground, to two pits on 
his ground, for watering his cattle, it was ad- 
judged that an action lay for deepening and 


widneing thoſe pits. : 


But where a man has by preſcription a Luttrel's 
right to a ſtream of water, he may vary the caſe, 4 Co. 
ues to which it is applied ; as where formerly 84 
there were fulling-mills, he may alter them 
to corn-mills, if he does not alter the quantity 
of the water. 


4. Another injury to the land is, if a man Bowlfton 
ſuffers ſuch a number of conies upon his land v. Hardy, 
that they go in on that of his neighbour, and 8 
2 it, and yet for this no action will lie, for of 104. 
they are animals feræ nature, in which he has 8. c. 
no property. Vid. Poſt. 430. 


— — 


Note 


: 
| 
| 
| 
| 
| 


426 
Some v. 


Barwiſh, 
Cro. Jac. 


231+ 


Fxrneaurx 
v. Hutch- 
eins, Cowp. 


$07. 


TRESPASS on the CASE. 


Note, That where a nuiſance is done to the 
land of two tenants in common, they ſhall join 
in this action, for it is perſonal, and concerns 


the profits of the land. | 


5. © Another injury to the land for which 
& this action lies, is again/t a parſon or impro. 
& priator for not taking away his tithes, which 
& by lying on the graſs, rot and deſtroy it.” 


But firſt, © A parſon or impropriator, is not 
c obliged to take away the tithes till they all are 
* ſet out So that no action will lie *till then, 
except there is a cuſtom to the contrary.” 


For where the action was brought for not 
taking away of tithes by degrees as cut, the 
tithes being ſo ſet out, grounded on a cuſtom 
ſo to take them : It was reſolved, 1. That it 


was not ſufficient to eſtabliſh this mode of 


3 Burr, 


1892. 


Butler v. 
Heathby, 
3 Burr. 
1891. 


tithing, that the former parſon 50 years ago, 
had ſo taken the tithes. 2. Nor that ſuch 
mode was the cuſtom of adjoining pariſhes ; 
though it had been otherwiſe if it had been the 
cuſtom of the whole county, 


2. Where the tithes are ſet out, no notice 

by the common law is neceſſary ; but it is 
c required by the eccleſiaſtical law. And this 
ce notice is often required by cuſtom, in which 
& caſe it is good.“ 


For where this action was brought againſt 
the plaintiff, who was impropriator of tithes 
for not fetching away the tithes within. a rea- 
ſonable time after being ſer out, the W 

| relie 
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relied on the cuſtom of the pariſh, that notice 


the ſetring of them out,” which in this tafe Hh 
not been done: the cuſtom was held to be a 
good and reafonable- one, and the” defendant 
had 1 


Theſe AT thomas mater e Elin 3 „ Hanrch 
der the head nuiſance. ; 2 ſhall ebene be Au? 


ſhould de given to the Aer of the tithes, 0 
a 


Kuren 

e ler ene is 4 lee eee eee 

. er 7 4172 yy 27 lb 

„ p69 2. of 88 e Ai, it 

' R 16 

"This belongs to incorporeal heredtaments 5 56.008 
And firſt of difturbance of Ways. ' 


" ray 


* 


. * 2heHfod ths à Hotel bet wa 
«over the eto another, and 5 prac iy 8 I 
«ſtrated or ſhut up, the perfon eh 6 ap ger 
« right, may maimtain for en är an Ix" 1 Gs 
42 ion on the caſe.” 5 en 
2. This rt ight 17 ay aiſes, 1. 5P rol HE vinct's 
Fig of the Shes of the ſoil. 2 From pre: Law, 63- 
tion which ſuppoſes an, original Tant. Oo. Litr 56. 
rom operation of law: As where à man 
og: piece of ground in the middle '© 1 8 
Id tacitiy gives a ri ght of Ns to it 
ecellat ie is enjoyment. | 
"hy whas 6m hating War (ee of Clark v. 
three. of hey and former, the middle e, Cogg. 
. — 1 Ling df a — it, and the ere —— — 
the Ul ene ie * 
vag jet Hat! the Jaw refer ta i 


4 "way to as over thbfſe he” 25 
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Keymer v. 
Summers, 


Hereford 


Summer 


Aſſizes 


1769. 
Bull. N. P. 
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As to the firſt. Conſtant and uninterrupted 
« uſage of a way, though not going the length 
of preſcription, ſhall carry ſuch a/preſumption 
of a grant, as to give a good and valid right 
of way over the lands of another.“ 


For where in an action for obſtructing: 
way, the plaintiff proved, that one Fowler wa 
ſeiſed both of plaintiff*s tenement and of the de. 
fendant's cloſe ; and in 1753, had conveyed v 
the plaintiff the tenement, with all ways there. 
with uſed, and that this way had gone with the 


tenement as far back as memory could go; 


the defendant produced a ſubſiſting leaſe for 
three lives from Fowler, made in 1723, by 
which he demiſed the field in. queſtion, in a 


ample a manner as one Rock, a former tenant 


that by the lea 


had had it, and in this leaſe there was no ex. 
ception of a way r the cloſe. Tates, J. heli 

e without the reſervation d 
way, that it was gone, and ſo could got paſs un- 


der the words a ways.in the conveyance. But 
as the defendant's leaſe: had by 30 years pre 


ceded the plaintiff's conveyance, and the way 
had been uſed all that time, that was fufficient 
10 afford a preſumption of a grant or licence 
from the defendant, ſo as to make it a way 
lawfully uſed at the time of the conveyance, 
and then the words of reference would operate 


orm it, and the way paſs. 


As to the ſecond. But where a. way i 
& claimed by preſcription, if a grant of it ap 


« pears, the preſcription is neceſlarily at al 


* end, and mere. uſage, after, gives no right” 


- 


4 
k 
a 
t 
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For where in a caſe for ſtopping a way, the Rex v. 


plaintiff proved it to have been a way as far 
back as witneſſes could remember, but, 
defendant producing a leaſe made of this way 


Hudſon, 
2 Stra, 909 


ſor 56 years, that it might be a paſſage during 


that time, which term had expired J. D. 1728, 
ſome years before this action was brought: the 
Chief Juſtice held, that the leaving the way 
open for a ſew years after the term ended, was 
not ſufficient to make it a gift to the Public. 


„But though a perſon may have a good ,,, . 
right of way, yet that ſhall be deſtroyed by pigor, 
1 146 Latch. 153. 
« unity of poſſeſſion we | 183 
As if A. ſeiſed of Blackzere, and C. of White. 11 H. 5 4. 
acre, and A. has a right of way over Whiteacre Year book. 
to Blackacre, and A. afterwards purchaſes///hite. 21 E 3. a. 


acre, the right of way is extinct: and if 4. af. 16. 


ter wards enfeoffs another perſon of Vhiteacre, 
the ſevering of the poſſeſſion does not reſtore 
the right of way, if no reſervation nor grant is 
made of it: for a right of way lying in grant, 
and being once e's; 5 by grant only can it be 
revived. | 


2. A ſecond ſpecies of diſturbance for which 
this action lies, is for a diſturbance of the right 
of Comman. FA 


Shep. Ab. 
56 


„ 


But 1. The ground of this action as far Robert 
as reſpects the commoner, is, that he is de. Mary's 


prived of his common, ſo that he cannot en- 
joy it in ſo ample a manner as he is entitled, 
and therefore if the treſpaſs be ſo ſmall, that 
the commoner has not any or a W 
this 


caſe, - 
9 Co. 112. 


Cro. Eliz, may exerciſe-any act of ownerſhip, which does 
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this action will not lie for him; but the lors Ml © 
may have treſpaſs immediately for any in. 

jury. | | 
3Burr.265- 2, The commoner has no property in the 


— th ſoil, for that ſtill remain» in the lord who 


$76. not detra& from the commoner's right of 
common: As he may put conies on the com- 
mon, and the commoner cannot deſtroy them, 
or fill up their burrows. 


Cooper v. But if they increaſe ſo ſaſt, and in ſuch nun. 
Marſhall, bers as to deſtroy the common, the commoner 


3Burr, 200. can have this action againſt the lord, on the 7 
ground that he cannot enjoy his common in L 

ample a manner, G. | | 6 

Vernon y, 3. Turning an ancient watercourſe is another WM ” 
— injury for which this action lis. : 


4. A third Lee of diſturbance is, that to 
the right of holding fairs or markets, '_ 


If any perſon is entitled to hold a fair or 
market, and another perſon ſets up another fair 
or market, ſo near to the former; as to/preju- 
dice its cuſtom, this action lies for the in- 
jury. 


erer 


o 


Hale on F. 1., ** But to ſupport this action, it muſt. ap- 

N. B. 184+ « rear, that the plaintiff's fair or market was 

4 the elder one, for other» iſe he is himſelf the 
«© wrong-doer. - 


2. But 


* 


ie 
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2. But it is ſufficient to make it a diſturb- Bracton 
ance, that the ſecond fair or market is erected yr 1h 5 
within ſeven miles of the former, that is, one + 
third part of a day's journey, reckoned at 20 
miles, for ſo the day being divided into 
three parts, he has one third to go, one third. 
to return, and one third for his buſineſs. . 

3- „So if the ſecond fair or market is held 
© on the ſame day with the former, it is a diſ- 

e turbance, and even if held on a different day 
« jt may be diſturbance.” ?“ 


As where the plaintiff declared generally yard v. 
that he was ſeiſed ofa market, and that the Ford, 
defendant had erected another, without any pp 
lawful warrant, within ſeven miles of his 4 702 296. 
market. Exception was taken in arreſt of judg- S. C. 
ment, that the plaintiff had not ſaid that it was 

on the ſame day, but it was over- ruled, parti- 

cularly it being after a verdict. 


4. A fourth ſpecies of diſturbances is, 


If a man is entitled by preſcription, to have Croyton v. 
all the corn of the tenants of a certain manor Lithebye, 
ground at his mill, this action lies againſt an 3 
of the tenants, who carries his corn elſewhere n 
to be ground. | | 


5. A fifth ſpecies of diſturbance for which B!iſfert v. 
this action lies; if a man has an ancient ferry, Hart, 
and another ſets up a new ferry near it, the rap 

| 4 by Fo 7% 
owner of the firſt ferry may have his action B. k. | 
for the injury, in drawing away his cuſtom. yy N. P. | 

hes 7 -| 
PF pa.” For | 
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2 Roll. Ab; For he who has an ancient ferry, is com- 

%. pellable by law to find boats ſafe and fit for the 

purpoſe, and if he does not, he may be amer. 

ced : And as the law therefore impoſes ſuch a 

a burden on him, it will protect him in the ex. 

cluſive and uninterrupted enjoyment of ſuch 

right. And therefore where the law has im. 

poſed no ſuch obligation, it gives no ſuch ex. 
duiveriglt 1 Het hire $i 1.5% 


1 Rol. Ab. As if a man ſets up a new mill or ſchool in 


the neighbourhood of an ancient one; an ac- 
F. N. B. tion wil not lie, though a —_ may from 
184, thence accrue to the former mill or ſchool : 
for ſuch riyalſhip is of public benefit and ad. 


vantage, and it is damnum abſq. injurig. 


6. Another ſpecies'of diſturbance for which 
« this action is given is, if a perſon having a 
right to ſit in a particular pew in a church, is 
60 rbed therein, his remedy is by action of 
tc treſpaſs on the caſe,” , 1 


Gibt. Co- This right to ſit in a particular pew of a 


dex. 22T- church, ariſes either from preſcription, as ap. 
purtenant to a meſſuage, from keeping it in 
. repair, or from a faculty from the ordinary: 
for in him is the diſpoſition of all the pews, ex- 
c—.Cept thoſe claimed by preſcription. 
Stocks v. As therefore the diſpoſition of the pews, is 
Pooth, rina facie in the ordinary, in caſe of any diſ. 
Mich. 27. 2 nid 
C. 3. K B. turbance in the enjoyment of the pew, the 
Term Rep. plaintiff muſt make out his title, either againſt 
48. the ordinary, or againſt a wrong-doer, by b 
ing his title by preſcription to the pew, as ap- 
purtenant to a meſſuage, or under a faculty 
from the ordinary. : 
FL a 


„ „ 
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But there ſeems this difference; that where Kenrick v. 


the action is againſt a //ranger for a diſturbance, 
plaintiff need not ſtate nor prove repaits, it is 
ſufficient to lay his title generally, as appurte- 
nant to a meſſuage. But where the action is 
againſt the ordinarq, he ſhould ſne w both pre- 
ſcription, as appurtenant to a meſſuage and 
repairs ; for in this caſe, the plaintiff declared 
on his right to the pew, as appurtenant to an 
ancient meſſuage, and that he, &c. had uſed 
to repair it, but no repairs were proved ; 
and the firſt was held to be ſufficient, the 
defendant being a ſtranger. r 


But an uninterrupted poſſeſſion for 6o years 
will not give a title, if neither a faculty or pre- 
ſcription appears. 


It ſeemed in this caſe that the declaration 
ought to ſtate repairs : but that the want of ir 
would be cured by a verdict. 


7. The laſt ſpecies of diſturbance which I 
ſhall conſider is, that of Offices. | 2 


1. If any perſon has a title to any office, 
from whence fees or profits are derived, and 


he is diſturbed in that office, he ſhall have an 5 


A 


action on the cafe for fuch diſturbance. A 


But the plaintiff in ſuch action muſt ſhew, 
that it was an office in fee, and had fees an- 
nexed to it: for if an office is not of that na- 
ture, there is no injury, and ſo no action will 


2. The 
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Taylor, 


IWiſ. 326. 
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Booth, 
ante. 


Buxton v, 
Bateman, 
1 Lev. 71. 
1 Sid. 201. 
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v. Lord 
Preſton, 

2 Vent. 171 


Harvey v. 
Newlyn, 
Cro. Eliz, 
859. 
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church v. 
Paget, 

1 Sid. 74. 
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The - principals of the ſeveral offices be. 
longing to the courts, have not a power of 
turning out their clerks at pleaſure, unleſf 
in caſes of miſbehaviour or miſconduct : and 
in this caſe, an action on the caſe was adjudged 
to lie againſt the defendant who was ay 0 bre. 
vium, at the ſuit of the plaintiff, who was one 
of the under - clerks, and turned out of his em. 
ployment by the defendant his principal, with. 
out any ſufficient reaſon or fault. | 


It now remains to treat of the laſt claſs of 
injuries, for which this action lies, viz. 


4+ Injuries to perſonal Rights, not properly 


reducible to any of the foregoing heads. 


Theſe injuries may be divided into. 1. Such 
as affect a man ſtanding in ſome relation to 
others. 2. Where there is no relation. 


Injuries affecting a man as ſtanding in ſome 
relation to others, may be divided into, ſuch as 
affect him in the ſeveral relations. 1. Of an 
huſband. 2. Of a father. 3. Of a maſter. 


And firſt of thoſe affecting him in the rela 
tion of an huſband. | 


1. © If any perſon entices away the wife of 


% another to live a- part from him, without 


4 ſufficient, cauſe, the-huſband may have, this 


action for the injury.“ 


* 


As 


* 
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As here the plaintiff declared, that his wiſe Winſmore 
unlawfully and without his conſent, had de- e prof 
parted from him and lived a-part, during Mich. 19 
which time a conſiderable real and perſonal G. 2.C. B. 
eſtate had been deviſed to her, to her ſole and Bull. N. P. 
ſeparate uſe, and that thereupon ſhe was de. _—_ 
ſirous of returning, and again cohabiting with 
him, but that the defendant enticed her, and 
perſuaded her to continue abſent, by which 
means ſhe continued abſent. till ker death. 
whereby he Joſt the comfort and ſociety of his 
wife, and the advantage he onght to have had 
from ſuch real and perfonal eſtate ; after a ver- 
dit for the plaintiff, and 3000 J. damages, 
it was moved in arreſt of judgment, that this 
was an action prima tt hep - but the court 
ſaid that every action on the caſe, was in itfelf 
a novelty. No action lies without damages, _ 
and the per quod will not be alone ſuſſicient, ex, 
cept the act done be. unlawful: but thouglu a 
bare enticement will not be ſufficient nor ain. | 
ble, yet the jury under the direction of the 
zn jodge, are judges of the le gality. And as receiv- 
ing the ſervant of another ſcienter, is a ground 
for an action, a fortzori it is ſo in the caſe of an 
* huſband: and injuries that are within the na- 5 | 
ture of ſpiritual cognizance, if attended with 
temporal damages are actionable. . 


- + 
8 1 


| 

Ls 2. If .in- conſequence. of an enormous battery Grey v. | 

his WY of his wife, or any other bodily injury done to ge. | 

her, the huſband is deprived of her ſociety and = *. g 

aſiſtance, he may have a particular action for 

the injury, and declare for a per quod ſervitium | 
umiſit. II a 14 


And 
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Hyde n And the ground of the action being, the 
rope loſs of the wife's company, not the injury to 
538, © the wife herſelf, ſhe need not join in the action. 

2- The next claſs of injuries falling under 
this diviſion are ſuch as atfe& a man as ſtand. 
ing in the relation of a father, _ 


Tullidge v. An action will lie at the ſuit of the father 


\ Wit 18. for getting his daughter with child. 


poſtle- But the daughter ſhould be at the time re. 
thwayte v. ſident in her father's houſe, or the action will 
" _ not lie. 1n this caſe Lord Mansfield held, that, 
1876. " ſhe ſhould be under the age of 21 years, but 

in the caſe of Tullidge v. Wade, it was held to 

be no objection, the daughter being above 
Bennett v. that age. And the point was expreſsly decided 


Allcott 1 is caſe. 
Mich 28 in this caſe 


S8. 3- But note, this offence is properly ſued, not 
=— Rep. in this action, but in reſpaſs 43. 8 armis, the 
father conſidering the daughter as his ſervant, 
and declaring for an aſſault with a per quoi 
ſervitium amiſit. But the caſes are inſerted here 
for the ſake of uniformity, and it ſeems doubt- 
ful whether this ation would not lie, it being 
an act unaccompanied with force, and the da- 
mages being given for the conſequential injury 
the loſs of reputation, Oc. to the family, 
this was pint ga in the caſe above of 
Tullidge v. Made, where it was attempted to 
ſet aſide the verdi for exceſſive damages. 


And per Buller, J. 2 Term Rep. 167. an ac. 
tion merely for debauching a man's daughter, 
by which ſhe loſes her ſervice, is an action on 
the cale, Vide 2 Ld. Raym. 1032. 


2. A 


S. 8D NF 


BEA. 
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e 2. A father cannot maintain this action for Gray v. 

o an exceſſive bamery of his ſon, and the ſubſe- — ro 

n. quent injuries ariſing from it, as that he could 35. 

not marry him as before. Seed ee 
3- The laſt claſs of injuries falling under this 

head, are thoſe which affect as a man ſtanding 


* 


in the relation of a maſtenr. 


„ 


1. If any perſon inveigles away the ſervant, Hambleton 
or apprentice of another, and prevails on him v. Vere, 
to quit his ſervice; it is an injury for which 2 Sund. 
chis action lies. : | 69. | 


But in ſuch caſe the perſon hiring muſt haue anon. 
notice, that the ſervant was then in the ſervice 1 8 500 
of another and not diſcharged, for otherwiſe ne 90 
might hire the ſervant, ignorant of the circum- 

ſtances, and ſo would do no injury, unleſs after 

notice he refuſed to diſcharge him. 

For it is no excuſe for the defendant, who Fawcet v. 
has hired the plaintiff's ſervant. to ſay, that he Beavres, 
did not entice him away, but that the fervant 2 Lev, 68. 
came away of his: own accord, and hired with 
the defendant, if the defendant had notice that 
the ſervant had ſo deſerted the plaintiff 's ſcr> 
vice, and yet he {till retained him. 


[4 


dg 548; ISAT... 72 3-4. ; MAL EET VIALS RS * WF. 9.933 2 
2. A journeyman in any trade is a ſervant, Aleridgev. 
while in the employment of the maſter tradeſ- Hart, 
man, and an action lies for enticing him away, P. 54. 
even though ſuch journeyman worked only by 

the piece, and for no certain time. 


„ 54 ** . 4 7 1 


po 


- 
—— — 
— 22 


(43: 


3. Bu 


v ran — 
1 . e 


438 TRESPASS en the CASE. 


Bird 1 3. But where a perfon was ſo hired to work 

at a trade for a limited time, under a penalty 

1345. not to diſcover the ſecrets'of hismaſter's trade, 

2 Black. but having quitted his place, the maſter ſued him 

Rep. 387. and recovered the penalty; this was held to dif. 

181855 charge the ſecond maſter from an action for 
Hiring him, the penalty being Gert 8 * 
rfattion for the loſs of ſervice. 


4. © In general, if by any inj received 
„ from any perſon, a ſervant is diſabled 3 in his 
- . © ſervice, the maſter may recover damages fot 


% fach bs of ſervice, by this * 


275 As if a perſon digs a ditch in he þ 7 
4.4 in which a man's ſervant falls and breaks 
| ©. limb, the maſter may recover in this action 

for 'the i injury, for the loſs of ſervice ; and ſo 
— _— ton of the ſame: Kind: * 


— C "4 


2. 1 wall now conſiders i fester re Spe 
rights, which a perſon 7 receive, without 

* es were rp ref? A IA OP 
| l 5 id 288 
* 00 if Gefen wee candidate for ary 
dene office, and the returning bfficer re: 
«-fufes him a poll, and returns es treſpaſ 
on the caſe lies againft ſuch officers) Je 36 
17211 WY? 7 6 34 8 
sterling v. As — the plaintiff declared, that e Was 
Tamer, candidate for the office of bridy zh ; With. 


1 


3 Lev. 20. in the city of London, amd that he defendant 2 
38.“ meyer; heuld hold che pell, and chat be 
refuſed 4 poll to the pl: Lache plaintiff re. 
covered in this action. And i. was further re- 


lolveg, that i it need not be averred in the decla- 
ration, 


D CTY 0D eG” * GO» 
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ration, that the plaintiff would have been 
elected. | | | 


2. If a perſon who is entitled to vote at any Abby v/ 


election, for members of parliament, tenders his Salk. 19, 5 


vote to the returning officer, which he refuſes 
to admit or allow, he is ſubject to this action at 
the ſuit of the voter ; For per Holt, the right 
of voting is a noble priviledge, of which by 
this means he is deprived. | 


3. If any returning officer holds an election, Bagg's 
or is called upon to make any return, wherein Cie, 
the 1 2 of a third perſon is concerned, and K Co. 99. 
he makes a falſe return to ſuch writ on ſuch 
election: as a ſheriff of members to parliament : 
a mayor of a corporation to a mandamus, Cc. 
an action on the caſe in theſe inſtances lies 
againſt them. | 


Where the right of a ſeat in parliament has Prideaux 
been decided in favour of the perſon not re- ? Morris 
turned by the returning officer, or where it EN” 
could not be decided, as where the parliament 
was diſſolved, an action at common law lies 
againſt the returning officer, but not otherwiſe, 

N. B. In 1 Vi. 127 Ch. J. Villes denie 
this caſe to be law. Sed quære. . 


But a further remedy is now given by ſtat. 
7&8W. 3. c, 7. © which enaQts, That if any ' 
« ſheriff or other officer makes a falſe return 
« of members to ſerve in parliament, the party 
* injured, (that is he who ſhould have been 
© returned,) ſhall recover double damages and 
* coſts.” 1 8 
VoI. II. Q q*: 1. An. : 


— 


— — — t — 
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Sir Wat- 1. An action lies in purſuance of this ſtature 
_——_—— „ in 2 caſes of a falſe return, not ſolely where 
Middleton, there has been a reſolution” of the houſe of 


I Wil, 125. commons deciding the 4 to the ſeat. E 
28 227. 4 1 


, i 4 2. The ſtatute: is not merely penal, but is 


alſo a remedial one; on why ground an ® 
mendment was allowed. 


8. C. Ig By the fn Rake) a return contrary to 

. the laſt reſolution of the houfe of commons, 
ſhall be deemed a' falſe return, and ſo ſubjecti 
the officer to this action. And by 5 2. a re- 

turn of more perſons than are required by the 
writ or precept to be choſen, in like manner 
NR the returning officer. 


* 2 


2 Black. 4. As to the caſe of eee the 2 return 
Com. it. was —— abſolute, and ſo an abſolute i inj 
was done to the party, and therefore this ac. 
tion was given to him for redreſs, but now by 
ſtatute 9 Ann. c. 20. the party may traverſe the 
ee and i is not put to his action. 


Bol. M . Note, An action for a bon; muſt ſt be 


62. brought either in Middleſex, where the return 
is, or in the county from whence it is made. 


Theſe are che mold material general . 
under which injuries for which this action 
lies, may be claſſed. T ſhall. mention a few 
caſes of a more ern eg nature. 
v. * 
Warn, . An a&ion on the caſe kes againſt any 
Hill. 23. G. perſon for infringing on a patent granted to an- 


| 88 other, but it is incumbent on the patentee at 


b 
Fi 
1 
"1 
« 
1 
4 
; 
1 
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the trial, to prove in ſupport of his patent, 
that he has made a full and fair diſcloſure in 
his ſpecification, of the manner of doing that, 
for which he has the patent: for if he gives 


an ambiguous or unintelligible . account, or HER 
containing matters not in the thing for which T 


* 
he has the patent, in ſuch, caſe; the patent is 


And as a us of a monopoly or patent, may Edgeberry 


be to the fir/t inventor, by ſtat. 21 Jac. c. 1. $0 *; wo 
if the invention be new in England, a patent 3 gaik 147 
may be granted, though the thing was prac- 
tiſed beyond ſea before; for the ſtatute ſpeaks 


* phens, 


of new manufactures within the realm; ſo that 


if they be new here, it is within the ſtatute, for . 
the act intended to encourage new devices uſe- 
ful to this kingdom, and whether learned by 


travel, or by ſtudy, it is the ſame thing. 


2. This action was adjudged to lie againſt Hunt v. 
the defendant, who was leſſee for years, ſor Dow n- 

preventing the plaintiff who had the reverſion Bis the. 
in fee, from coming on the lands to ſee if 458. 
there had been any waſte committed, -and - . 


this though it was not ſhewn that any waſte 


had been done. 


£ 


— 


3. This action lies at the ſait of a pa- Philly- 


riſhioner, for excluding him from the veſiry- room, Role we 


but it muſt be averred, that the pariſh had a 4... 624. 44k 
11 


property in the room, and a right to meet 
there, or otherwiſe it might be taken to be the 
defendant's own room, to which he might on- 
ly admit whom he pleaſed . 


4. Where © 


cb ins, NN I" 
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4- © Where any conſequential injury ariſes 
« to another from a breach of truſt, the reme. 
dy is by action on the caſe. 


Kettley, As where plaintiff declared that he was 2 
Ic. , Wheeler, and poſſeſſed of ſeveral tools relating 
Cu e R. to his trade, viz. an ax, &c. and by licence of the 
Bull, N. P- defendant depoſited them in his houſe ; that de. 
78. fendant had detained them aſter requeſt ſor two 
months, whereby he loſt the advantage of his 
trade for that time; the plaintiff had a verdict, 
and it was moved in arreſt of judgment, that 
the action ſnould have been trover or detinue. 
But the court held the action well brought; for 
if the plaintiff had his goods again, de tinue 
would be improper : and though a detainer 
upon requeſt is evidence of converſion, yet it 
is not a converſion, and the damages demanded 

in this caſe being ſpecial, the action ought to be 
r COT ANG | 
For it is no objection to this action that 

« another will lie for the ſame offence.“ 


As where plaintiff declared that he was maſ. 
ter of a ſhip, which being laden and ready to 
fail, was ſeized by the desde, whereby he 
loſt the profits of his voyage, it was objected 
that the action ſhould be treſpaſs vi et armis ; 
but per Holt, the plaintiff declares not as owner, 
but as an officer for a particular loſs, and for it 
in this action he ſhall recover; though he 
might have had treſpaſs on the poſſeſſion. But 
the plaintiff does not declare for the tort itſelf, 
(the ſeizing of the ſhip,) but for the confequen- 
tial injury, the loſs of the voyage. ap 


VO 


ce ſtate the particular manner in which the inju- *_ 
«ry une of has n wem. N l 


plaintiff*s horſe, whereby he was injured; with- _ 


longer time than the injury complained of 


DR 


fendant, as parſon, for not taking away his tithes Janes, 


Injury of the plaintiff's graſs, from the zoth 1h my 


of cutting, which was wrong, as the parſon was 
not obliged to take the graſs away till it was 


recover ** e 
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I mall now roger to the Arenen 


5 1 34 


1. of 4 Flexdings 2. of the Eyidens. 
And firſt of the e 
 Pleadivgs on the Part f the Plaintiff. 


1. 40 The ae, in this 48 ould - 


F 3 
i 4u# 


x9 * 4p 
C1 * 


For where the aQion was for overloading the Rigg v. 


out ſhewing how he was bverburthened, the de. © ; 
claration was for that held to be bad. 4 1 ” 


: : g 
* 


8 Though the declaration goes for a 


* entitles the plaintiff to a remedy for, yet if it 
« is ſo entitled for any part of the time laid, he a * 
© ſhall recover accordingly. * g e 


TER? 


As where the plaintiff dike again eds. South v. 


when ſet out, but ſuffering them to lie to the Wn: HG 


- of Auguſt (the day when the graſs was cut) 
to the roth of December following: though twee A 
declaration demanded damages from the time | 


made into hay; yet ſor part of the time, 
the plaintiff having receivedan injury, he ſhould - 


N * 
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Walker v. 3. In declaring on eſcapes, if the party ef. 

2 capes out of cuſtody in E//ex, and be ſeen 

BY abroad in Hertfordſhire, the plaintiff may lay 


Bull N. P. his action in Hertfordſhire. 
Miner v. 2. If the plaintiff declares for an eſcape 


Hinten, againſt the defendant as bailiff of a liberty, 
ecution and return of writs. as 


6 3. If an executor brings a ſci. fa. on judg. 
| Carth, x40, ment to his teſtator; and has a Jud t on it, 
whereupon a ca. ſa. iſſues, and defendant being 
nalen, eſcapes; in the declaration againſt the ſhe. 
'- riff, plaintiff may declare briefly on the ſci. fa. 
+ and judgment thereupon; bur if he declares, 
that he ſued out a writ, without ſetting out 

any judgment, it is an incurable fault. 


4. Where plaintiff declared againſt the de. 
E. 27 G. 3. fendant, an attorney, for negligence in not (ign- 
B. K. ing a judgment in a cauſe wherein he had been 
646. attorney to the plaintiff, and having ſet out in 
Nep. 056. his declaration the writ under which the defen- 
_  dant in the original action had been arreſted, he 
| miſ-recited it ; it was held to be fatal. 


Baſtard v. 5. In declaring: againſt a common carrier, 


Baſtard, ix is ſufficient to declare in general on the cuſ- 
2 tom and undertaking, without ſetting out am 
' Jum which the plaintiff was to have paid for the 
| carriage, but merely ſtating it ** for reaſonable 
hire,” for the carrier may recover on a quan- 

tum mer uit. 


9. 3. 6. Ira rommoner declares againſt another per- 
ſony, whether commoner or not, for an injury 
e | to 


529. he ought to ſhew that che defendant had ex. 


oe, 2 


bar. 
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to his common, he ſhould ftate the offence to be 
«That his common, fam amplo modo habere 
non potuit ſed proficuum ſuum, inde per totum 
tempus amiſit ;*——for, for ſuch injuries only 
may he have an action. | Iu 


And ſuch general declaration for deftroying Atkinſon 
the graſs, per quod proficuum, Oc. is who. — 
without ſetting out, that defendant claims a 
right of common ;?? for that ſhould be plead. 
eb either by defendant himſelf or given in evi- 
dence on the general iſſue. 


But in this action, if again/t the brd of wut 290. 
the ſoil, the declaration ſhould lie as againſt him, 
ſtate a ſurcharge and the particular Injury. 


So the plaintiff, in his declaration againſt Mod. 424. 
a ſtranger, need ſtate no title in himſelf, for ' 
poſſeſſion 15 ſufficient againſt a wrong-doer; 8 
and the diſturbance being the giſt of the action, 
and the title only inducement, it cannot be 
traverſed, except the defendant ſets up a title 
in himſelf and juſtifies, in which caſe the 
plaintiff in his replication muſt Tet out his ti- 
tle. a . 


5. Where a nuiſunce has been continued af. Johnſon v. 


ter a former recovery in an action for the ſame, Long, 


plaintiff muſt declare for a rbminuance of the 
nuiſance; for if he declares barely for a nui- 
ſance, the former recovery is a govd' plea in 


— 


8. Wherever the acbion is for a di//urbance Vernon v. 


to an eaſement ; as where a perſon claims a T gr 


watercourſe 


1 Salk. x0. 
„„ 
LI 


.-., defendant's freehold, it is-ſufficient in the de. 
dlaration to ſtate the injury only; but then, if 


Pottery. As where the plaintiff declared for an injury 
Cowp. 454. 
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watercourſe over the lands of another, if the 
action is againſt the tenant of the freehold for the 
diſturbance, - the declaration ſhould ſnie w : 
right in the plaintiff either from a grant or by 
preſcription ; but if it does not appear that the 
land over which the eaſement is claimed is the 


the defendant in his plea ſets out a right, the 
plaintiff muſt not demur, but ſet out his. 


But in declaring againſt defendant for turn. 
ing a watercourſe, it is good to ſtate it as an WM © 
ancient watercourſe, which has been accuſtomed Wl *© 
to run to the plaintiff's mill, without, ſetting Wl © 
out any preſcription, for thoſe words are tan. MW *© 


tamount. 


9. In declaring for a diſturbance of the plaig 
tiff*s fair, it is not neceſſary to ſet out any title 
either by grant or preſcription... 


"©. & Sg 


10. © In this action, the day laid in the de- 
„ claration is not material, provided the plain. 
tiff can prove the injury for which the action 
is brought to have been committed any time : 
before the bill filed.” TIL. 7 


to an ancient ferry of which he was poſſeſſed, he M 

had ſued his out latitat on the 22d of Aug uſſ, and | 

declared for defendant carrying over paſſengers WW * 
on the 17th of Auguſt, but at the trial could 

not prove the carrying of any perſons till the 

. 25th of September, a caſe being - reſerved, 
Whether ſuch evidence ſupported Ye declara- 


tion, 


oo ey i. SOR nts on 


2 n * 
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tion, being after the time of ſuing out the lati- 
tat, the court held that evidence of the injury 
any time before the bill filed, Wn was in 
a ery derm, Was „ 


2. 1 now proceed to the Pleads onthe 
part of rhe te 


2 ++ 
* — 


Defendant, wk 41 "nf pe BY 


r THe Rney iſſue in this achten is mnt a Wis 
« puilty; and upon it defendant may give in 
« evidence any matter which deſtroys the 
« plaintiff's action; for the declaration charg- 
« ing a particular injury or offence, not guilty, 


« denies ſuch injury or offence.” “? 
As in cafe for be ee eee, yr Rr. 
quod fervitium amiſit, defendant upon nor guilty Harding, 


may give in evidence, — plaintiff did wot Joſe 0, — 192 
his ſervice, for that is the 15 EM and B 
denied by not guilty. _ W 


2. Bo under — due; 8 | 
may give a juſtification in evidence, for if he 
«1 4 charged with that as an offence which is 

lawful act, he is not guilty? cp, ' 


As ee the treſpaſs laid was for betning Slater v, 
the plaintiff's horſe, per quod he loſt the uſe of wann, 
him for ſeveral days, the defendant pleaded PIR: 
not guilty, and he was allowed to give in evi- 
dence, that he kept a ſhop; and that the plain. 
tiff put his horſe and cart ſo directly before the 
defendant's door, that the euſtomers were pre- 
vented from coming to his ſhop, wherefore he 

whipped 
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whipped: the horſe __ Ong: aalen « if 
ops er proj {4 


2+ In the caſe of * _ tat. 8 & 9 
W. 3. c. 26. { 26. The marſhal or warden 
| of any priſon ſhall not in any action for ax 
i; 66 eſcape againſt them give in evidence, a re. 
| 45 — upon freſh ſuit, except the ſame be ſpe. 
| * cially pleaded. Nor ſhall any ſpecial plea be 
E 4 received, unleſs oath be made in writing by it 1 
5 0 the marſhal or warden, and filed, that th pe 


4 priſoner. did, without defendant's k non. oy 
| 40 ledge, e or eee male ſuch 4 jp 
44 a gt 211 b 


Sir Nh If plaintiff i in his 8 ſets ws a vo « 


* luntary eſcape, defendant may plead that he WM « 
ent. a l. took the party on freſh ſuit, without traverſing 
tte voluntary eſcape; for the alledging it is k 


* „ 


| WII 253. + never be allowed to plead or give in evi. 

| daͤence, that the firſt ſuit was improperly com- 

|. menced; for as he could juſtify under the pro- 

4 en he ſhall not be allowed to take eee 
of any irregularity. 


© * wiſe neceſſary to his Aon, * it hould come Wl fc 

| ii the replication. , 12,955 88 

N 

ones v. And note, that aQtions for eſcapes bel % 

2lev. 291. founded in maleficio are not winhin the ſtatute MW t! 

of limitations. t ng 0 

p n 

| Bal. Defendant, in an n for an eſcape, | 
: 


3 Bhs In an action againſt the 3 or marſhal, 


| 3 an affidavit under , that the. eſcape, 
[ Rep. 1059. iy +4544) 3/0 


a . Auto a « I _ 


1 
8B 
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« if any ſuch eſcape there was; was without de- 
« fendant's knowledge,” is good with theſe 
words; nts ni NE ST ERIE TA 


* 


4 By ſtatute of Veſt. 2. c. 46, A com- 

« moner may take in part of the common ſor 

4% dairy, ſheepcote or curtlage.” It is there- Nevill . 
fore a good 2 to an action againſt a common- 1 
er for ineloſing part of the common, that he did 

| it for ſome of theſe purpoſes. But it ſhould ap- 

the pear by the plea that ſuch encloſing was for his 
own uſe, or for his ſervant or ſhepherd. N . 


5. Where either party in this action pre- 
«. ſcribes for an eaſement; the other cannot ſet 
« up a, contrary preſcription without atraverſ 
« of that ſet up by the other.?“ | 
For where in an action againſt the defendant, Murg - 
for diverting an ancient water courſe, he plead- trod v. 
ed that he was ſeiſed of two cloſes, through = * 

which the water ran, and that he and all thoſe wr” 
whoſe eſtate he had, uſed to water their cattle 

there in ſaid water t that for convenience 

of watering, they had' a right to dig a ditch 

near the ſaid watercourſe, and ſo concluded 

without a traverſe, this being a preſcription, 
varying the firſt, was held to be bad without 

a traverſm. e ee en e 


N a aan 175 el Sis rn 6 =. Liebe 

8o where plaintiff declared, that he was en - Spooner v. 

titled by preſcription to a fold-courſe for his O! 3 | 

| ſheep in certain lands, and that defendant had . 

| encloſed them, defendant pleaded -a;contrary * 

» Y Preſcription te incloſe, and held bad on de- 

nurrer for want of a traverſſe. 
-: 2064279? | adly. Of 
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h adi. of the Evidence. 
Firſt en the Part of the Plaintiff. 
And ift. “ In all caſes of this action it 1 
ceſſary that the evidence ſhould fo apply to 


© the offence er injury charged, that by no pre- 
. © ſumption ſueh offence or injury can be ſup. 


Winn v. 
Walker 

2 Black, 
Rep: 840. 


« poſed to ariſe from any other cauſe. ? 


For where plaintiff declared, that defendant 
in giving evidence, in an action between the 
plaintiff and another perſon, had uſed words in 
derogation of the plaintiff 'S character, whereby 
the jury gave him but ſmall damages in chat 
action, this action was held nor to lie, for it 
could not appear how the jury were influenced 


in their verdi& by thoſe words, 


0 


2. In treſpaſs on the caſe, all material 


« averments only are put in flue; and nothing 


more, and theſe only are required to be 


Therefore where plaintiff, in an action againſt 
his tenant of certain: lands, for leaving them 
our of tenantable repair, declared firſt, as /z:/ed 
in fee, and it was proved that he was only t#- 
nant in tail, yet it was held not to be a- mate- 


rial variance, becauſe that the leaſe of tenant 
in tail is not void, but voidable only-by the if- 


ſue in tail, and could not be avoided duri 
the leſſor's life. 2d. Where he declared 


«That the tenant had undertaken to leave it 


in tenantable repair, and it was proved to 
be,“ To leave it in as good repair as che te- 


« nant 


e 
d 


* — 
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«« hams ee ies e 
ance, the land being proved to be in tenantable 3 
repaid when the tenant entered. 5 


A = * 
8 o © 9 


In eſeapes, if the plainkiff aide char he he Guyter v. 
1 had. a good cauſe of action againſt J. 8. 2 
. ſued out a latitat againſt him, and that the de- 

fendant arreſted him, and ſuffered him to eſcape, 

he muſt prove a cauſe of action, or he will be non- 

ſuited, though the cauſe of action need not be a 
for the ſame um mentioned in the declaration; 
+ W but if the declaration be of à latitat in n AAS 
plea of treſpaſs, and the writ produced be f 
a plea of treſpaſs, ac etiam bille 20 4 1 will not TEES 
PTR NEARS e en e | 


2. Plaintiff in an ation fora an las 5 * 
neither produce the ca. ſa. nor the copy of it, g- 
but the return is ſufficient; neither need the Aun Fr 
ca. ſa. be ſet forth in the declaration: | But if it Holt. 
be ſet forth with a ſcilicet, that it iſſued ſuch a Johnſon v. 
day, it may be doubtful, whether he ought not 1 _ 
to prove the ca. ſa. witha true teſte; otherwiſe, Exon. 
againſt the ſheriff the warrant to the bailiff 3 is 67 N. F. 
ſufficient n ee ee it i 90 be 8 7 5 


for . 


3. To p preve a ce a | eee 
eſcaping may be a witneſs, for it is a matter * 55-690 
of IE between him and the poor” 5 

N 

8c is the beben of the under-ſheriff 2200 Ld. Rayra, 
evidence to a the ait 9 * nee we 
charges une +4; 

. N ate 823 e * 


VoI. I e RN 207" 
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Wilſon v. 4. If the action is brought for a reſcue, the 
re 18 Plaintiſf muſt prove, 1. The original cauſe ai au 
action. 2. The writ and warrant, which muf 
be by producing ſworn copies. 3. The arreſt; 
to ſhew-it legal. 4. In point of damage, to 
| it is expedient to prove that the perſon ar. th 
reſted has become inſolvent, or is not to be 
found; but this is not neceſ/ary to ſupport 
the action, for the defendant having been guilty ¶ bit 
of a breach of the law, ſhall find no favour. am 


e G In an action ggainſi the maſter for an in. 
Hayes, jury done by the ſervant, the ſervant is an in. | 
28ra.z083 admiſſible | witneſs, unleſs. he ſhews a releaſe Wl pla 
| from his maſter ; for if the plaintiff recovers Wl as: 
againſt the maſter, the fervant is liable over to 

him for his own miſconduct ; and if plaintiff ] 

fails againſt the maſter, he may ſue the ſeryant, WW int 


| - ſo that either way he is intereſted. o 
f ; 12 | 5 | { af n cor 

| «« But where the injury is done in the maſ. 
| 4 ter's company, and not by the ſervant alone, « 
„ there he is a good witneſs.” “ uff 


Therefore in an action againſt the maſter, for ver 
that by the negligently managing his barge, he i 
had run down that of che plaintiff, Lee, Ch. Juſt" ou 
examined all the men to prove no neglect, the I ſuc 
_ maſter himſelf being then aſleep in the cabin. ¶ Pri 


„ But where the action is by the maſter car 
for an injury done to the ſervant, with a p e, 
quod ſerv. mp ol there the ſervant may be 
an evidence (though the caſe of Dunſley . * 
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iy Wd eſtbr own, 1 Stra. 414. is contra) from dhe 
of authority of the following caſes.” 11575 


- 


1 1 8 5 
t The ſervant beaten was in this 2 allowed EY v. 
e to be a good witneſs on an We eue, 5 Harding, 


Ir the Ow . . I OY ” 


It IE in an action for defendants d dog A 1 an 
0 bit the plaintiff's apprentice, per quo ſervit. Fogg, 

_ the RO was admitted as à wit - 2 8tra 9447 

| . £43 enn | 


e 


n. So where than action 7 for 3 the oO 
fe plaintiff's Wes the e was ned 35 


ker del, 
1 FX witneſs. | 


* os . 4 4 


if For in | theſs caſes the ſervant is in no way. 
it, WF intereſted in the event, the action being given 
to the maſter, not for the injury but tor the 
conſequences of the i e 8 Wine 


6. In an den a ainſt a carries; the plan Per Holt at 
tiff ought to prove that defendant uſed to carry 1 W. 3 N 
goods for hire, and that the goods were dehi= Bull. N. 
vered to him or his ſervant to be carried; and 73. 
if a price be alledged in the declaration, it 8 

ought to be proved to be the uſual: price ,9f-; 
ſuch a ſtage, but there needs no proof of a 1 
price certain; and if a price be proved, there 
needs no proof that defendant is a common 
carrier, for every one carr ying for hire is a a b 
«dſo in lau. vi IO bn | | 


So where the 2 oe e again the d Ne 
carrier, on his undertaking to carry, for a cer- Z. . 6.3• 
tain price ee he confignor, and on B. R. 


1 Term 
» : WEE - Rep. 6594 


ia 


2 
T 
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evidence it appeared, that it was to have been 


paid by the conſignee, it was held to ſupport 
the Geclaration- 


Wells, v. 7. If plaintiff's h is ow een ge of 


Wathi 
2 Black. His. common, he need not ſhew that he: ACs 


| Rep. 1233. tually turned away any cattle on the common, 


at the time of the ſurcharge laid; it is ſuffi. 
cCient to ſhew, that from the number turned in 
by defendant, he could nat have enjoyed his 


| _ 


LotlMon- 8. If the adtion.is for diſturbing t] che plaintif 
Lond Pref. in raking the profits of an office, it is ſufficient 


hm: to prove the value, communibus annis, not eve. 


went. 15. "x GTO ſum received. 


7% 7 Ns , 


1 5 of the Evidence on the Part + 
t ends the Defendant. Fr 


| Rex «Fel. {4 1. In 0 caſe of eſcapes, che e or offi. 
2 Walk, 272. cer can take no advantage of the error in the 


proceſs; and ſo if he pleads no eſcape, it 


ſeems he ſhall not be allowed to plead no ar. 
FOR oy the plea admits the arreſt, ne 


Wilſon v. oil caſes of reſcue, the defehdane: may 
Geary. give 1 in evidence, in mitigation of damages, the 
Mod. arr. ability of the perſon reſcued, and that he ftillis 
amenable to juſtice ; yet if the jury give the 
whole debt in damages, no new trial will be 
granted. And in this caſe, the party reſcued 


be an evidence, and though particeps cri. 


may. 
minic, if defenttant- be (guilty, yet" malt ti 
y. 9 + 3.24 $29 0 y 


* 


common in ſo ere a manncr as he was enti. 
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only 80 to his credit, not to his cempe- 


tence. 


Js In an action for a falſe return of non eſt in- Powel v, 
ventus on meſne proceſs, the fheriff's ba liff is Hord- 
an inadmiſſible witneſs to prove an endeavour 
to execute the writ, for he has given ſecurity. 45 
to the ſheriff, ſo that it is his on cauſe in ef. 


4th. The verdict, Judgment and Coſts 
' Now only remain to be conſidered. | _ | 


1. It ſeems a general deſcription of the ver- 
dict in this action, that if the ſubſtance of the 


iſue is found it is ſufficient. N 


As where in an eſcape plaintiff declared on king v. 
a taking by the defendant, the then ſheriff, and Andrews, 
it appeared that he had been taken by a former by Jac- 
ſheriff, but handed over in cuſtody to defen. **** 
dant, the iſſue was held to be well found. 


So where the declaration in eſcape alledged gt, x. 
that the priſoner was ſurrender'd at the juſtice's Machen. 
chambers in the pariſh of Sr. Bride, and it was 1 Stra. 595. 
found to be in St. Dunſtan's, it was yet held 
to be good. EE nk 


So where in a caſe for diſturbing plaintiffin,, „, 
an office, he made a ſpecial title, and the jury jchnſon. 
ſound a title variant from that ſo ſet out, yet Cro. Elis. 
plaintiff had judgment. wy 33- 


R 2 ad 
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 Gravener .. And laſtly, in a caſe on the ſale and warranty 


v. Meers. 


Cro. Elis. of two oxen, and the jury found a verdict as to 
$84. the ſale of one, on the variance alledged, the 
| court over-ruled it, for the action was on the 


uy not on the warranty. 


” a 


Powel v. 2. 1 ion againſt the herif for a falſe 


Hord. 


1 88. 4% return on meſne proceſs, the j Jury may give the 


whole debt in tau | 


1 


; By e 0 * 5 Is c. P Treble 
"he 5 and damages are given againſt a 2 
1 „ guilty of a reſcous of a diſtreſs.” | 

Lawſon L If plaintiff brings a caſe on this 5 
Storie. which he might do by common law, he ſhall 
San. . f fer treble coſts as well. as treble te 


* 


TH K 


ABATEMENT. = 
Tr the cools mn are the 


property of a ſtranger 
is a good plea in abatement 


Page 9 


In actions of treſpaſs joint- 
tenancyor tenancy in com- 
mon muſt be pleaded in a- 
batement 103 


ſued he. muſt plead that 
matter in abatement 402 


Abuttal. 


If the plaintiff in treſpaſs ſets 
out the abuttals of his cloſe 
he muſt prove them as laid 

, II2 


THE 


N 1 


Fr To. 


Lone 


in an action of replevin 


How to plead ſuch matter 10 


Ifone owner only of a ſhip is 


FF 


Accord and fatisfaQion is a 
good plea in treſpaſs P. id 
The plea ſhould ſhew how it 


was done ibid. 
So it is a ; good ples a7 _— 
ment 
So it is a Sed plea 8 
der | 23 


Adminiſtrator. 


Adminiſtrator pendents lite 
may maintain ejectment 
EI EPL 144 

How an RS may 
declare in ejectment 161 
If lettersof adminiſtration are 
loſt, how they may be ſup - 
plied i in evidence 213 
May maintain trover for a 
taking i 
in inteſtate's life-time 3 * 


v2 . 1 
I . "© . 1 . 4 * 1 
99 Ss. © Fr: # . * 
* - 
> . 
* 
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in his own time or 


a I 


Ifanadminiſtration is repeal · | 


ed the firſt adminiſtrator is 
not liable in trover for the 
gore he diſpoſed of while 
is adminiſtration contin- 
ued Page 336 
TFrover will not lie againſt an 
adminiſtrator for a conver- 
ſion of goods by his inteſ- 
tate in his life - time 
How he may declare f in tro- 
ver 352 
What defendant may give in 
evidence to trover by» an 


re | 362 
| Atmiraly. 


Queſtions of prize belong ex- 
eluſively to the courts of 
admiralty, and the courts 

- will not grant a prohibi- 
tion for any matters con- 
hected with prize 87 


Amends. 
The defendant may plead 


tender of amends in an ac- 
tion of treſpaſs, where the 
13 was s involuntary 
| . 100 


Amercement. 


How to be made in courts leet 

and baron 31 
An avowry for an amerce- 
ment ſhould ſtate that the 


party was guilty 31 


any 


1 


N D E X. 


In caſes of court leet or ba. 
ron the ſteward amerces 
bh nerally andit is then af. 
eered Page 32 
The amercement cannot be 
by the jury ib. 
In; avowry for an amerce- 
ment a complete title as to 
the juriſdiction of thecourt 
and extent of the manor 
. ,ought to be ſhewn 33 
How the taking for an a- 
mercement is to be juſti- 
«fied 104 
Pi d. Fin: ne. 


Ancient Demeſne. 


Tenants by-ancient demeſne 
are excuſed from payment 
of tolls for the produce of 
their lands 38 

That lands are ancient demeſ- 
ne how to be pleaded in e- 
ject ment 167 


Arreſt. 


Bare words will not make an 
arreſt without on 
the body 


374 
The arreſt muſt be made by 


the authority of the 8 
i 
It muſt be by virtue of awar- 
rant ſigned and ſealed by 
the ſheriff i 
The bailiff need not ſhew his 
warrant unleſs fo requfr- 


ed . 


In 


In 


E N D Ki: Kt 


In what caſes doors may be 
broken to make an arreſt 
ff 
If a perſon illegally arreſted 
be while in cuſtodycharged 
with a fair arreſt it ſhall 
be good and valid is. 
Arreſts ona ſunday are void 


Falſe impriſonment will lie 
for an arreſt on ſunday 376 
What arreſts on that day _ 
be good ib. 
The writ ſhould be of the 
proper county ib. 
Delivering a writ to a ſheriff 
againſt a perſon when in 
cuſtody is a good arreſt ib. 


Attorney 
Is liable to an action on the 
caſe for neglecting the ſuit 
of his client 3093 
By what the damages in ſuch 


caſe ſhall be regulated 16. 


The court will not interpoſe 
in a ſummary way 393 
Any perſon injured by an at- 
torney in conduct ingan ad- 
verſary ſuit may maintain 
caſe for the injury 395 
In declaring againſtanattor- 
ney for negligence, miſ-re- 
cital of the writ on which 


the firſt ſuit was grounded 


is fatal 
Avowry. v7 7 
How, an avowry differs from 
a conuſance ante 


444 


459. 
Defendant may avow gene · 
rally without naming any 
tenant, by ſtat. ar H. 8. 
F Page 14 
How avowriesare to be made 
nnder the ſtatute ib, 
How far particular eſtates 
are to be ſhewn 15 
Statute extends to all caſes of 
avowry i. 
All rents may now be avowed 
for | | 16 
Avowry for a nomine pene 
muſt ſnew ea demand 17 
Avowry for part of the rent 
ſhould ſhew how the reſt 
was ſatisfied 18. 
Avowry for more than is due 
not bad ib. 
Perſons not ſole ſeiſed how 
they muſt avow, as copar- 


ceners, e. gr. 19 
Defendants avow gene- 
rally that plaintiff held un- 


der a certain article with- 
out ſetting out landlord or 
leflor's title or tenure, by 

| ſtat: 11 Ces. 2. c. 19. 20 
If defendant avows under the 
ſtatute, xi / babuit in tenemen· 
tis is a bad replication 20 
Copyhold caſes not within 
the ſtat. ib. 
Executorgand adminiſtrators 


of tenant in fee-tail or for 
life may diſtrain by ſtat. 22 
$067. , 77 Ih. 
Conſtruct ĩons on this ſtatute 
| . e ar 


They 


* 8 0 © 


-maydiſtrain for arrears 

on leaſes for years Pa. 22 
1 may have judg- 
ment in replevin thou 


he miſ-recites his title 2 3 
How to avow for a taking 
for damage feaſant to a 


common where the number 
of cattle is certain or un- 
certain. e BG 


What the avowry for an a- 
eee rene ſhould ſet out- 


Hm ſuch See eye Quits 
the right, &c. to amerce33. 
Several perſons eannot. join 
in an avowry  -.. 48 
Except coparcenersand joint 
_ tenants who may join, but 


not tenants. in common 76. 


If: plaintiff in avowry for 
0 rents, cuſtoma, ſervices „Ec. 
is barred the defendant” 
mall have coſt and dama- 
ges, ſtat. a1 H. g. c. 19. 49 


If plaintiff is nonſuit before 


iſlue joined, the defendant 
may recover the rent ar- 


rear by writ of inquiry, by 


ſtat. 17 Car, 2. c. 7 30 


But defendant need not pro- 


ceed under the ſtatute 51. 


A writ of ſecond deliverance 
ſhallſuperſedeth 
ings under the ſtatute #6. 

If defendant i nit nonſuited af- 


ter . jury who 
fer ve yo inquire 


the rent arrear, value of 


FE N Dc 


proceed - 


N. 
the goods under ſtat. 1) 

Car. 2. g 
If the jury who try the cauſe | 
neglect to aſſeſs damages, 
it cannot be mers by Writ 
of inquiry ib. 
Statute does not extend to 
diſtreſſes for poor rates, 


Page 52 


er feaſant, Ke. 033 


. 
. 
4 "4 


| | BarLIvy. | 105 

ifdefendant! in replevie! make 

"" coniiſance as bailiff, to J. 
S. plaintiff may traverſe 
that fact 


Vid. Liberty. 


anne os 

What a are thedifferent (| yes: 
of bailment *_ 

In caſe of a naked „ 
. without profit to bailee he 
is only chargeable in caſe 
of groſs negle& bb. 

Vid. Carrier and Inn-keeper. 

If goods are bailed for the 
. parpoſe of trading or act- 
ing by commiſſion without 
profit to bailee, he is 
chat geable in caſe of loſs 
only for ne glect 406 

If things are Ear to any per- 
ſon he muſt uſe them for 
the purpoſes only for 


which they were lent; or 


be is liable 407 


Ban trupt 


x 
a 


* * N . 


uy Bankrupt. . 10 


if the goods of a trader are 


taken in execution, but be- 
fore they are ſold he be- 
comes a bankrupt they be- 
long to the aſſignees P. 75 
Treſpaſs lies by a perſon a- 
gainſt whom a commiſſion 
of bankrupt has been ſued 
out, he not being an ob- 
ject of the bankrupt laws 
. againſt the aſſignees for 
taking his goods 83 
Aſſignees of a bankrupt eſtate 


cannot maintain ejectment 


for the bankrupt's eſtate 


before inrollment of the 
132 


deed of aſſignment 
Who are traders within the 
ſtatutes of bankrupt 297 


There muſt be a buying as 


well as a ſelling 298 


Handicraft or mere work- 
ing trades not within the 


bankrupt laws 299 
The trade need not be law- 
ful 300 


Perſons uſin gtrade whatever 
other profeſſion they may 
be of may become bank- 

- rupts 301 

The buying and ſelling muſt 

be general 302 


Vid. Inn-keeper, Vittualer, | 


and Farmer 

A perſon reſiding abroad, but 
trading here _y be made 
a bankrupt , 305 


What departing from the 
realm ſhall be held an act 
of bankruptcy Page 306 

What remaining abroad is 


n 8 307 
Abanker' pg ramen 

is not an act of bankrupt- 
3 309 
What e from the | 

dwelling houſe is an act of 

bankruptcy- - 


.It muſt be to a payment 
of a debt | 
Whatarreſtand lying in at 
ſon for two months is an 
act of bankruptcy ' 310 
From the time of a ſurrender 
only the perſon ſhall be a 
bankrupt 31 1 
What eſcaping from an ar- 
reſt or being outlawed is 
an act of bankruptcy 150. 
What fraudulent procuring 
of his goods 4 chattels 
to be ſequeſterd or attach- - 
all is an act of bankruptey 
312 
What a grant or 
conveyance is an act of 
bankruptcy 2 +085 
The aſſigument muſt not be 
of a trader's whole ſtock 
in trade 313 
An aſſigument for the pur- 
poſe of defrauding any of 
the creditors is an act of 
bankruptcy and void 315 
What aſſignments a trader 
may make 3216 

5 What 


462 n Ot OS 
What payments to the peti- commiſſion. by. ſtat. 21. 
- tioning creditor are acts Fac. I.c, 19. Page 324 


of bankruptcy. Hage 317 If mortagee of a tradegly el. 
What is an act of bankruptcy fects ſuffers him to 


ain 

by a trader having privi- in poſſeſſion he loſes the M +a 

lege of parliament 317 benefit, of his mortgage | 
A plain act of a aa le 325 
cannot be purged ib, The ſtatute does not extend 
What are good petitioning to aſſignment of ſhips at 
creditors debts under ſtat. ſea ib. 

5 Geo. 3. c. 30. 318 Nor to caſes where he has 1 
The petitioning creditor's only the temporary po: 
debt muſt be a legal one, ſeſſion 326 F 

and for which an action Extends: to caſes where the | 
would lie 320 bankrupt is in poſſeſſion of 


The debt muſt be due at the the goodsof ſtrangers 327 | 
time of the act of bank- Except in the cale of gold- F 


ruptey committed 321 - ſmiths or factors th, 

Need not be contracted dur- Mere pofleflion unconnected 
ing the trading 322 with other circumſtances, 1 

What are good petitioning is not ſuſſicient 328 

creditor's debts 323 The aſſignment has relation 

| Notes bought in at ten ſhil- to the act of barkruptcy 
f lings in the pound are 329 
_ © good petitioning credi- If an extent iſſues before an M 1 
=” tor's debts | 1b. act of bankruptcy, but the | 
A commiſſion may iſſue a- liberate not executed, it \ 

1 gainſt one partner for a ſhall bind the goods of the 
* partnerſhip debt 324 bankrupt 230 


Executor of a bankrupt can - The king is not bound by the 
not ſue out a commiſſion of ſtatutes of bankruptcy, but 
| bankrupt againſt another only by actual aſligument 


| . | 1 5 N ib. 
Ho the iſſuing of the com- Neither the bankrupt nor his 
miſſion and the aſſigument wife can be a witneſs to ] 

is to be proved ib. prove an act of bankrupt- 

Whatever is in the bank- cy committed 356 


rupt's poſſeſſion when he A creditor who has ſold his 
becomes ſo is liable to his chance of recovering his 
Pe debt 


x 1 © MW 


debt under the commiſſion 
is a good witneſs to prove 
the petitioning creditor's 
debt Page 356 
An action on the caſe lies for 


maliciouſly ſuing out a 


commiſſion of bankruptcy 


222 1 


Hi and Feme. 


Huſband ſeiſed in right of 
wife may diſtrain 21 
Hoſband alone may replevy 
and avow for cattle taken 
before marriage, which 
belonged to the wife 48 
For rent due to the huſband 
and wife the huſband — 


may avow 


Huſbands ſeiſed in right ar | 


their wives holding over 
after the determination of 
their eſtates are treſpaſ- 
ens 84 


4 what caſes they ſhall-Join 


in an action of treſpaſs 90 
Wife cannot give permiſſion 
to take the goods of her 
huſband 1:57 466 
If the huſband diſcontinues 
lands of the wife ſhe or 
her heirs may have an ac- 
tion of eee after his 
death 11433 
If the wife aliens land which 
comes from the huſband 
his heir may, after her 
death, maintain eje&ment 
for chem 134 
Vol. II. 


* 453 
How baron and feme ſhould 
declare in ejeftment P. 160 
How far feme covert may de- 
viſe 197 
A feme covert trading ſepa- 
rately may by the cuſtom 
of Landon be a bankrupt 
306 

Aa and a may join in 
trover for goods which 
were the wife's before 
marriage 337 
Trover will lie againſt both 
for a converſion by the 


wife ' 349 
How to declare againſt them 
in trover 3852 


Vid. Ioclarations -\ 
Bargain and Sale. 


All aſſignments by bargain 


and ſale mult be inrolled 
within fix months 133 


© Baſtard." 
Vid, Marriage. | 


If the marriage is not right- 
ly celebrated according to 
the marriage act 26 Ceo, 
2. c. 33. it is void, and the 
iſlue baſtards 204, 206 

The inability of the huſband 
may be good evidence to 
baſtardize the iflue , 208 

Though a man has been di- 
yorced cauſa frigiditatis IF 

S a: he 


#64 


due marries agalu and has 
©  Mae' they ſhall not be baſ- 
tards Page 209 
f Proof of want of acceſs ſhall 
baſtardize the iſſue ib. 
If a divorce' a menſa et foro 
takes place, the children 
born during that period 
mall be he tobe baſtards 
210 


The wife wall not bo N 


ted as a witneſs to prove 
want of acceſs and ſo baſ- 
tardize the iflue 211 
How long the iflue may be 
born he the death of her 
huſband to be held legiti- 
mate 212 


Parents may baſtardize their 


iflue born before marriage, 
N nat thoſe born * 
i 


2 Siu of E xchange.. | 


Trover will lie for a bill of 
exchange 294 
How far drawing and re- 
drawing bills of exchange 


' will make a man a trader 


within the bankrupt laws 
| | 25 


Bond. 
| How ſheriff is to wks a re 
plevin bond 
Trover wa lie for a coal 


* 204 2 


2 * 


. 


An arbitration bond is a 
petitioning credi. 
debt where on to 

n a commiſſion of 
We Page 323 
In trover for a Bend the de- 
claration need not ſet out 
the date ene 


C. 


* * 1 1 
+ ® - * « * 1 4 
= +4 


' CARRIER 


May maintain trover for 
goods committed te him 
to carry 305 

If a carrier takes out part of 

what is committed to him 
to carry it is a converſion 
of the whole 348 

carriers are liable to all loſ- 
ſes of goods, except ſuch 
as ariſe from the act of 
Sod, the king's enemies, 
ar the neglect or fault of 
the owner” : 1. 3096 
How far the abt of God ml 
diſcharge a carrier 397 

Who ſhall be deemed the 

king's enemies, ſo as to 

diſcharge the carrier 398 

How far the act of the'own- 
er of the goods themſelves 
hall wranes. ;n the carrier 


399 
He 3 is liable in * caſe of e · 


very other loſs ib. 

How far a carrier ſhall be 

charged by a general ac- 
ceptance 


T 


Tr 


A rr v tic bode RS. 
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ceptance, and diſcharged 
by a ſpecial one Page 400 
Carrier is only liable as far 
as he is pad 400 
Notice in the newſpaper ſhall 
amount to a ſpecial ac- 
ceptancde 401 
A delivery to a carrier's ſer - 

vant is a delivery to the 

carrier himſelf ib. 
A ſtage-coachman is not a 
carrier within. the cuſtom 
* N 1 402 
For goods loſt on board ſhip 

the maſter or owners are 

liable | ib, 
Carriers are bound to deliv- 
er goods to the perſon to 
-: whom directed 16. 
All perſons carrying for hire 
are carriers within the 
cuſto s 403 
Hackney · coachmen are not 

carriers 1 n 
Neither is the poſtmaſter - 

general 404 


The declaration againſt a 


carrier for goods loſt need 
not ſtate the ſum he was to 
receive for the carriage, 
but only that he was to re- 
ceive reaſonable hire 444 
In an action againſt a carrier 
what the plaintiff muſt 
prove 


„ eee 
Treſpaſs on the caſe, for 


405 


Lies for any neglect or cul- 
pable omiſſion Page 365 
But in ſuch caſe there muſt b 
a duty on the 7 ib. 
Folly and want of due care 
- is a ground for lang | 
0M, REIT a an 
But where the action ariſes 
from the plaintiff's own 
negle& or folly the ation 
will not lie | I "Ip 
For the depriving a perſon 
of a right which is com- 
mon to all the king's ſub- 
jects, an action will not 
lie without ſpecial injury 
4 


307 
Vid. Sheriff, Juſtice o Peace; 
Attorney, Carrier, Innkeep- 
er, Bailment, Eſcape, Ne 
cane, Return, Common, La 
ment, Nuiſance. 


Charitable Uſe. 


Deviſes to charitable uſes 
may be good as appoints 

ee 198 
What reſtrictions are put on 
deviſes to charitable uſes 
by ſtat. 9 Ceo. 2. c. 36 199 


* 


Choſe in Alion. 


Inſtruments conveying @- 


choſe in action may be re- 
covered by trover., 293 
_ Churchwarden 


as | I. 
Loan ee bee 


May: den, 1 for 


| horn agent of the church 


Vage 90 
May proceed in a ſuit after 


, their year is expired 90 
Churchwardens and over- 
ſeers of the poor ſhall 
have double coſts in ac- 
tions of treſpaſs 125 
How an ejectment may be 
| maintained for a church 
| | 118 


5 Common, 


In what caſes a commoner 
may diſtrain the lord's 
cattle 25 

In what caſes theſe of ano- 
ther commoner” ib. 
And in what caſes the cattle 
of a ſtranger 26 
How ene ere. for cattle 
levant and couchant is to 
be pleaded ib. 

' Commoner mult in his avow- 
ry ſhew a good and law- 
ful preſcription, and ſet 
out the whole of it 27 

, Commoner muſt prove the 
whole MT as laid 
28 

What evidence mall ſupport 
a preſcription as ſet out 45 
Where common lands are 
annually divided- among - 
pariſhioners, each may 


1 


maintain trover for the 
part alloted to them P. 89 
For what kind of common 
ejectment will lie 127 
mien on the caſe lies by 
a commoner for being de- 
rived of the every of of 
is common 429 
Will not he for a ſmall hm 
jury 
Caſe will TY the lord 
for overſtocking the com- 
mon with conies, ſo that 
' the commoners cannot en- 
joy their common tam am- 
plo modo 430 
How a commoner ſhould de- 
clare for an injury to his 
common F 
How wore againſt the 
lord HHB al. 
What a commoner may 
plead to an action for in · 
croaching on the com- 
mon 


449 
In actions for ſurcharge of 


a common plaintiff need 
not ſhew that he turned 
any in on it 6 454 

Vid. Preſeription. 


en 


Goods condemned by a ma- 
giſtrate or court hav- 
ing competent juriſdiction 
cannot be replevied 45 

If goods have been legally 
condemned, though that 

is 


W 


— 2 © 


"I 
* 


AO 7 . 
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is afterwards reverſed on _  » Conſignment. 
appeal, yet the firſt ſen- | eat; 
tence ſhews probable cauſe If goods are conſigned to a a 
ſufficient to bar an action creditor the indorſement 
for malicious proſecution of the bill of lading con- 
for the firſt ſeizing P. 26 veys a property to the 
Trover will not lie for conſignor Page 295 
goods which have been How far the conſignment to 
condemned by a court a factor conveys a pro- 
of competent juriſdiction, perty _. TEE 
though a foreign one 294 How 2 conſignments to 
But it will lie where goods other perſons 296 
have been condemned by In what caſes goods con- 
courts of limited juriſdic- ſigned may be ſtopped in 
tion, to try if ſuch courts tranſitu ib 
have not exceeded their | 
juriſdiction Nr . Conſpiracy. 
Where goods are condemn- 
ed in the exchequer the: In what caſes an action of 
property is altered, ſo conſpiracy will lie 278 
that trover cannot be How an action for conſpira- 
maintained for- this 335 cy differs from an indict- 
| | ment ib. 
bs ib : — Hew from an action on ther 
Coney. caſe in the nature of a. 
2 conſpiracy ' 278 
Treſpaſs will lie for enter- In-an information for a con- 
ing a perſon's cloſe and ſpiracy the fact of meeting 
killing his conies 91 and conſpiring need nor. 
Caſe will lie by a commoner: be proved. 285. 
againſt the lord for over- 
ſtocking the common with | | 
conies, and deſtroying the Conſtable. 
common 430 
But the lord may put conies Conſtables are not liable for 
on the common, and the executing,a juſtice's war- 
commoner cannot deſtroy rant, though the juſtice - 
them and fill up their bur- wants juriſdiction, under - 
rows i. fate 24 Cod: . % 24-473; 
| . 8 S 8 2 . May 


May plead the general iſſue, 
and give the ſpecial mat- 


ter in evidence Page 110 


Shall have double coſts in 
- "treſpaſs eu 
Conu ſce. | 
Conuſee under an elegit can- 
not diſtrain or avow in 


replevin under ſtat. 32. M. 


8. c. 37. 21 


Conveyancen. 
* 


For what conveyances or 
ſales are void under ſtat. 
13 Eliz. 

Vid. Sales. 


Coparceners. 


Should join in avowry 48 
Should join'in actions of treſ- 

paſs "44/97 
May join in eje&ment 160 


An avowry by a copyholder 
for rent may be general 
without ſtating a title 20 
Executors and adminiſtra- 
tors of tenant in fee tail 
or for life cannot diſtrain 
for rent due of copyhold 
lands n 


I NA Di E X 


How to- preſcribe for com. 
mon againſt the lord or 
ſtranger Page zo 

Copy holder is liable to tref. 

| paſs for cutting trees for 

houſebote, hedgebote, or 

hay bote 62 


In what caſes copyholder or 


his leſſee may maintain e- 
jectment 145 
How far admittance in ſuch 
_ caſes is neceſſary to be 

proved en 
Admittance of tenant for 
life is an admiſſion of him 


in remainder 5. 
No complete title yeſts till 
admittance 147 


When ſurrenderee is admit- 
ted the admittance ſhall 
relate to the time of the 
ſurrender © ih. 

The declaration in ejectment 
by a copyholder, what it 
ſhould ſtate 160 

Ejectment for copyhold lands 
of ancient demeſne ſhall 
be tried in the king's 
courts 168 

Deviſes of copyhold lands 

not within the ſtatute of 
wills 32 H. 8. 182 


Corporations © 


Sole or aggregate may main- 
tan an action of ejectment 


144, 145 
Cofts. 


1 


« #2. wo Eh © 3 Sd. i OR. 
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Coſis. 


iſt. In Replevin. | 
If the plaintiff in replevin is 
barred the Gefen lane mall 
have his coſts age 49 
This ſhall extend to avow- 
ries for amercements and 
heriots, Cc. | 50 
But in a caſe of a nonſuit 
there ſhall be no coſts 16. 
Nor where the avowry is for 
a nomine pene ſhall there 
be eeſts ib. 
If there are ſeveral defend- 
ants in replevin, and one 
- 18 acquitted, he ſhall not 
have his coſts 54 
2dly. In 7 | 
Coſts were firſt given by the 
ſtatute of G/ouceſter 117 
Stat. 43 Elie. takes away 
coſts where the damages 
are under forty —— 
| iD, 
Stat. 22 C 23 Car.2. c. 9. 
extends only to treſpaſs 
quare clan ſum fregit 118 


In treſpaſs de bonis aſportatis 
there ſhall be always full 


coſts | ib. 
Where 'the freehold could 


not come in queſtion a cer- 


tificate is not neceflary 
e 179 

But here the freehold could 
come in queſtion and da- 
mages under forty ſhil- 
lings, there ſhall be no 


ficate 
Where there are two counts 


469 
more coſts without a certi- 
Page 119 


in treſpaſs, and one is de 
 bonis aſportatis and a gene- 
ral verdi&, there ſhall be 
full coſts | I20 
In what caſes the addition of 
ſpecial damages ſhall pive 
full coſts 121 
In cauſes removed from the 
inferior courts full coſts 
are always given 122 
On writs of enquiry plaintiff 
ſhall always have his full 
coſts ib. 
In caſes of treſpaſs by ap- 
prentices or inferior 
tradeſmen, 1 ſhall 
have full coſts under ſtar. 
46 5 V. 6 M. c. 23. ib. 
Who is an inferior tradeſ- 
men under the ſtatute. 15. 
Where the judge certifies the 
| treſpaſs to be wilful and 
malicious, the | plaintiff 
ſhall have full coſts by ſtar, 

8. 0 . „% , v3 
At what time the judge muſt 
give his certificate ib. 
Defendant in treſpaſs ſhall 
have his coſts if he has a 
verdict, or the plaintiff is 
nonſuited 124 
In treſpaſs againſt ſeveral, if 
one is acquitted, he ſhall 
have his full coſts, unleſs 
the judge certifies that 
there was good cauſe for 

making 


470 1 


leg him a defendant 
Page 124 

In actions of treſpaſs againſt 
jaſtices of peace, or their 


officers, they ſhall have 


double coſts 125 
: o what caſes the ſtatute giv- 
ing double coſts extends ib. 

Extends to churchwardens 


and overſeers of the poor 


zdly. In E jellment. 


If the leſſor of the plaintiff i is 


an infant or abroad, pro- 
- ceedings will be ſtaye till 
Hane e for 2 


219 
If thirp are 3 defend 


ants and the plaintiff is 
nonſuited he may pay the 


| colts to which he Fg 


In what caſes plaintiff ſhall 
be allowed to bring a ſe- 
cond ejectment without 
payment of coſts 220 
4thly. In Slander. 


Under fat. 21 Fac. 1. c. 16. 


iu actions of ſlander, if the 
damages are under forty 
- ſhillings, plaintiff ſhall 
have no more coſts than 


damages 267 
But the jury may 15 full 
coſts 208 


The ſtatute Sans not extend 
to caſes where the words 
are not themſelves action- 


able, but the canſequenti- 


DX. 


al damages is the zu of 
the action Page 268 
Though ſpecial damage is 
laid, if the words are ac- 


tionable, and damages 
under forty ſhillings, 
there ſhall no more 
colts | BEE th, 


Where another offence is 


coupled with an action for 


words there ſhall be full 


coſts 262 
Defendant mall have full 


coſts in ſlander. ab 
5thly. In Trover. | 
If there be many defendants 
in trover, and one is ac- 
quitted, he ſhall not have 
his coſts 3063 
6thly: In Cafe, 


For reſcous of a diſtreſs tre- 
ble colts are given by ſtat. 


2 M. & M. e. 5. hd 


Court. 


Every manor has of common 


right a court baron annex - 
ed to it, ſo that to claim 
it by preſcription is bad 33 
It cannot be ſevered from the 


manor ſo as to be in differ- 


ent hands 3H; wg. 
Vid. Fine aud Amercement 
and Preſcription. [4 


Proceſs out of a court not 
having juriſdiction ſhall 
not ju aflify the officer in an 
action of treſpaſs 4 72 


Every 


2 
tion ſfiould know the ex- 
tent of it, or they are not 
juſtified in treſpaſs Page 83 
How 
courts are limited i. 
How an oſſicer or party are 

to juſtify under à court of 

limited juriſdiction 104 
In what caſes in trover things 
| 17 eee inte court 


908 


Sums claimed by the cuſtom 
of the manor muſt be rea- 
ſonable. 42 
Such cannot be claimed We 
a ſtran ger 43 
If cuſtom is relied on or 
pleaded, the whole of it 
mould be ſet out ib. 
One cuſtom cannot be plead- 
ed againſt another with- 
out a traverſe, but a qua- 
lification of the firſt may 
355 dee! 47 


Cuſtoms. 
rid Exciſe. 
' D. 


DAMAGES. BI 


If the plaintif in rovletin 
be barred, the defendant 


N D B . 
a. Þ 


the juriſdictions - of 


472 


mall have his damages 
and coſts by ſtat. 31. H. 
9. 6. 19. Page 49 
To what caſes this extends 
50 
where defendint ſhall have 
damages where the plain- 
tiff is nomſuired before iſ- 
ſue joined PO OG i 
Where after 4 52 
Vid. Coſts in Replevin. 
The plaintiff in treſpaſs can 
recover no more damages 
than he has laid in his - 
claration, though he may 
for damages and coſts to- 
gether 115 
In joint actious of treſpaſs 
the jury cannot ſever the 
damages 
But where the Jefenbunts ſe- 
ver in their pleas ' they 
may 116 
In what cafes plaintiff ſhall 
have' no more coſts than 
damages 
_ Coſts. l | 
If general damages are giv- 
el in' al damage 8 
of the counts are bad, in 
what caſes judgment mall 
be arreſted, and in what 
a venire facias de novo 
granted 267 
The court will not grant a 
a new trial in malicious 
proſecution for  exceflive 
damages _ 286 


The jury cannot ſever the 
damages 


#72” - I 
damages where the action 
is againſt ſeveral Page 286 
The judgment in trover can 
only be for damages, not 
"he plaintiff ſhall have 
his goods again 363 


The jury cannot afleſs da- 


mages and coſts together 
to more than the damages 
laid in the declaration 16. 
In an action againſt a ſheriff 
for a falſe return the jury 
- way give the whole debt 
in damages | 456 
Damage feaſant. 
How a diſtreſs for damage 
feaſant may be taken 24 
How the party may * 
amends ib. 
Vid. Commom. | 
In' avowry for dama rage "fea- 
ſant if the plaintiff is non- 
ſuited defendant ſhall have 
his colt, &c, by writ 4 
inquir 


Treſpaſs lies for things . 
65 So the declaration ſhouldſtate 


mage feaſant | 
If a diſtreſs has been taken 
_ treſpaſs will not lie, even 


though the diſtreſs hopes 
Aliter if it dies in Sd} 65 
Declaration, 


Iſt. Is. Replevin. gin: 
When the declaration ſhould 


be in the Jebet and when in 
the ener n 


Nn. 


The declaration ſhould ſtate 
the namber and kind of 
e or aher things: tak- 

1 My re 908 
0 a place where jb, 

2d. 1n aur apl 3. 8, 

If plaintiff ſues out a 
writ of treſpaſs, 
may declare 

How of a ſpecial writ ib. 


8 
ow he 


Wen in ſuch a caſe ſhall 


plaintiff be driven to his 
new aſſignment 1 
Plaintiff in treſpaſs may de- 
clare generally and,ſtate 
the particular injury in 
his replication '''' 93 
In 2 the de bonis aſport. 
particular goods 
mold be ſtated in the de- 


clar ation ib. 
Aliter where the taking is 


only laid by way of = 
gravation 


In treſpaſs de bor. aſpert. 125 
be 


perty or poſſeſſion mu 


ted in the declaration 95 


the value of the goods ib. 

Plaintiff may join many 
things in his declaration 
for which he could not 
have an action himſelf 96 

In treſpaſs the day laid in 
the declaration is not ma- 
terial 


90 
What treſpaſſes may be * | 


with a Warranty and 


what not 91 97 


The 


Ni Dig! xt: Of 
n always bapye an intereſt in the 
be vi et armis Page ge; hole Dag 259 
And amine en domini regis Therefore tenant for life 
bor "ih — and him in remainder or 
Pad. | Replication. ' tenants in common cannot 

; in in a demiſe in ejet- 

In Fjeflnient. ment I 
But jointenants 24 . 
The Jeclaratioar” bald 4c ners may | 

according to the plain - How huſband and wifeſhould | 


tiff's title | 151 
The demiſe to the plaintiff 
muſt be laid after leflor's 
title accrued I52 
It is not neceſſary tolay an ny 
day certain on whic 
plaintiff entered 


muſt be laid ſubſequent to 
the date of the leaſe *: 1b. 
No particular ny of. ouſter 
need be lac Wo 
But the repugnancy muſt not 
go to the title 1355 
The declaration ſhould ſtate 
the quantity and nature of 


the land 16. 


An uncertainty in the de- 


ſeription in the declarati- 


is fatal 
An exact deſeription of the 


lands is not neceffary 159 


Declaration in ejectment for 
tithes ſnould ſtate the na- 
ture of them ib. 

And the demile tobe by _ 


159 
liche gest is on the de- 
miſe of ſeveral each muſt 


153 
The ejetment by defendant 


declare in ejectment i. 
How hey Crore ue de. 
c clare 137551 ib. 
4th. In Slander. 2; 
How far innuendos in the de- 
claration for ſlander wy 

- admiſfible 
Shall not make the Af 
. certain id. 
How far an averment ſhall 

be admittd 255 
Declaration for a libel True? 

© B8YY the proper averments 

to make it certain 256 

here the words are them- 
» ſelves actionable no ayer- 

ments is neceflary '* 257 
What things a declaration 

for ſcandalous words uſed 
ob a trader muſt ſtare - ib, 
How the declaration as to 
baron and feme muſt be 
laid eee ene 
1550 to declare on the ten- 
or of words . 


What ſhall be ſufficient to 


ſtate as to the eee | 
* of 3: libeF*: ©5476 | 
The declaration- in aander 


need 


I” E. 


need not ſtate the words 
not to be true Page 362 
Sth. 1» Maliciaus A: 
The declaration ſhould tate 
the firſt ſuit to be at an 
end and determined 280 
; How to declare for holding 
the defendant to mean 
bail 281 
The declaration negd not 
copy exactly the ſtile of 
the court where the firſt 
ſuit or indictment was de- 
termine. 6. 
th. 1. Trover. GP 
Plaintiff may declare on a 
. -devenerunt ad mauus of the 
_. defendant generally 350 
The declaration need not 
ſtate particularly the na- 
ture or quality or deſerip- 
tion of the things erty 


ed 
It ſhould ſtate the time 6 - 


the converſion 351 
So it ſhould ſtate a Place 
where ib. 

Need not ee the value 
of the mow 352 
How to declare in trover by 


or. againſt baron or ſeme 


ib. 
3 ate or admini- 
ſtrators may ere in 


trover | #, 
Ih, In Caſe. 
The declaration ſhould tar 


the manner in which the 
Injury was committecl- 443 


N:: 9 . X; 


Plaiatif may recover for 2 
ny part of the time laid in 
the declaration Fage 446 


The day laid in the Leier 


tion is not material 
. Deeds. 1 \ 


Replevin will ver ue e 
deeds or warten relating 


to land 


Tei; will lie to recover 


Deviſee of a term „ni years 


may 


ment for it, if the conſent 
of the executor appears 

A 112 44 141 
Bot deviſee of a freehold 
may enter ' immediately 


and maintain e jectmenti 42 
Deviſee cannot be admitted 


1 
1 1 


| 
* 
* . 
* - 
wv up 4 + B37 : 
: ; _— ** 


ib. 


45 
293 


Hs. T4454 


1 


maintain an' eject. 


as landlord to defend in e. 
jectment if he has never 


been in poſſeſſian 166 
Vid. Will. Sid 4 4 | 
' my | nc Dore bar, 
Fa Sole. 6 1 
50 liner. 
In What ene ditclaimer 18 
good 3 ip _— 
Dia : 12 


| 71 


if 


xt N 5 K. 
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bs en i quare clanſum fre- enantt ut" ater vit may 

the 1 455 W living c que vie- 
CS a diſclaimer and ten- age 21 

der amends Fate 10 Executors and adminiſtra- 

tors of tenants for years 

Diſcontinuunet. a ä diſtrain under ſtat. 32 

If the plainuft i ml repleyin 2 conſtruct ions 8 

declares of ſeveral takings been made oll this ſla tute 


and defendant does not 
anſwer to all, i is a diſ- 


continuance | 79 
Hirn. 495 

All rents, may now be ai 

ſtrained for 157 


In what caſes à demand 
ſhould precede. a diſtreſs 
ſo as to make it lawful and 

in what it is not e 


A diſtreſs ſhould be made for 


the entire rent which is 
„ ETC neg 


If a tender of n is made 
before the diſtreſs taken 


it is tortious 19 
When the tender ſhould be 
made ib. 
Under ſtat. 32 H. 8. c. 37. 
the executors or admini- 
ſtrators of tenant in fee, 
tail or life, may deſtrain 
for rent while in poſlſeſſion 
of the tenant who ought 
to have 


Huſbands feized in right « of 


their wives: may diſtrain 
in like manner 2 
Vor.. IJ. 


W 


32 

Treſpaſs will not lie for tak- 
ing an exceſſive Kn 
8. 85 
No ſubſequent irregularity 
-in the caſe of a ares 

- ſhall make the part 

treſpaſſer ab initio, by 0 
11 Geo. 2. c. 19 | 
But treſpaſs {till lies for 0 


unlawful taking 59 
In what (caſes doors may be 
broken to make adi eſs 
ib. 


In the caſe. of diſtreſſes for 
get rates no fault in the 
n the warrant &c. or. ir- 
regularity, ſhall make the 
party a treſpaſſer by ſtat. 
17 Geo. 2. c. 38 ih. 
How the warrant may be to 
diſtrain for poor rates 60 
Beaſts of the plough may be 
taken as diſtreſſes for poor . 
rCates::. 85 
Diſtreſſes muſt be impound- 
in the county where taken 


Remedy if otherwiſe treated | 
7-8 


. © 
— 


For 


476 1 


For an exceffive diſtreſs, the 
- remedy is an action found- 
ed on the ſtatute Mari. 
bridge - Page 85 
Goods diſtrained for not ap- 
in curis manerii 


| pearin 
cannot be ſold 360 
Lia FS Lo Ft k 


Treſpaſs on the caſe lies for 
' keeping a dog uſed to bite 


5 370 
But in ſuch caſe the owner 


"oo have notice of the 
dog s fault ib. 
What! is notice ſufficient 371 


: E. 
EASEMENT. 

* declaring for an eaſement 
' fendant plaintiff muſt 
ſhew a title, aliler where 

over the lands of a ſtran- 


er 446 
; Where a party preſcribe for 


ſcription 1.449 


E W Shi 


' - non-payment of rent 126 
How an ejectment is to be 
; * F 

2 


11 


over the land of the de- 


an eaſement defendant can- 
not plead a ien pre - 


For what ching 
lies age 15 

Vid. 3 Tithes, High. 
way, Manor, Watercourſz, 
Church. 

How an ejectment is to be 
brought for non-payment 
of rent under ſtat, 40. 2, 

23184 -F2 

Were there tw been a bs, 

1 covery in ejectment under 
the ſtatute, after the poſ- 
ſeſſion acquieſced in, all 
proceedings ſhall be pre- 
ſumed regular 130 

e e. will in all caſes 

be ſtayed on payment of 

rent arrear and coſts 131 

After tender of the rent due 
if ejetment is brought, i it 
is irregular ib, 

When a perſon has no right 

of entry, he cannot main- 

tain an ejectme nt I 32 

Aſſignee of the bankrupt Can- 
not maintain ejectment for 

the lands of the bankrupt 
until the aſſignment has 
been enrolled 16988 

Where tenant in tail diſcon- 

tinues in fee and dies, his 

heir cannot maintain e- 

jectment 


| 133 
a | | 80 if the huſband diſcontinues 
1s ther on the title, or for” 


in fee the wife's land, ſhe 
may have ejectment after 
bis death, under ſtat. 32 H. 
8. c. 28 


133 
i If the wife aliens the lands 


coming 


Cx 2 [mw tee: 7 


- coming from the buſband 
as dower, orotherwiſe, the 
heir of the huſband after 
her death may enter and 
have ejectment, ſtat. 11 
H. 7.6.20. Page 133 
No perſon ſliall have a right 


of entry into lands after 20 


years peaceable poſſeſſion. 
ſtat. 21 wh 1. c. 16 134 
The confeſſion of leaſe entry 
and ouſter to a former ac- 
tion of ejectment brought 
within 20 ye 1 mall not 


prevent the ſtatute from 
che „„ 
The poſſeſſionwithin 20 years 


muſt be an actual not a 
preſumptive poſſeſſion 16. 
Pofleſſion for 20 years is it - 


ſelf a good title to plam- 


tiff in ejetment 135 
But the poſſeſſion muſt be acl - 
What poſſeſſion ſhall be 
deemed adverſe 138 
Preſumption of adverſe poſ- 
ſeſſion is not ſufficient 139 
Where actual poſſeſſion s not 
neceſſary to be proyed 3h. 
Vid. Statute, Elepit, Rent, Lu- 
” natic, For bony + 

© poration and Copyholder, in 
alk which cafes an-ejec-, 
ment may be maintained 

The declaration ineje&inent 


muſt be always perſonally 


ſerved 


4 4 6 
Mean 


147 


5 * Y - f * * 
N D E X 
e 8 


xecutor, Cor- 


PREG , - 5 
In what caſes it may be fixed 
on the door, under ſtat. 4 
SC. . c. s Page 147 
If plaintiff proceeds as on a 
void poſſeſſion, where it is 
not ſo, it is irregular 148 
Service of the ejectment on 
the wife or ſervant in what 
caſes it is good 149 
Where perſonal ſervice can- 
not be made, the court 
Will allow other ſervice to 
be good by rule of court 
Where there are ſeveral te- 
nants all muſt be ſerved 76. 
When the defendant muſt 
__ plead. wy AA 
The tenant muſt give notice _ 
to his landlord of the eject- 
ment ſerved under penalty 
of three years rent 151 
But this is only required 


| 136 Where it is adverſe, nor 
Vid. Mo igage Tenant, Deviſe. 


where by a mortgagee 10. 
If the tenant does not- give 


notice the court will after- - 


_ ward admit the landlord 
to defend and make the 


tenant pay the'colts. 16. 
4* i 381 CREE II 7 þ n 


Vid. Diclatation," Fine, Ples. 


How the defendant muſt con; 
fes leaſe entry and ouſter 
In caſe of a ffhe an afua] 57 
29 try mut be pr ove d ? x62 
In caſes of entry for non-pay- 


ment 


478 . 
ment of rent confeſſion of 


leaſe entry and ouſter is 


ſufficient Page 162 
In caſe of tenants in common 
-. confeſſion of ' leaſe entry 
and ouſter is ſufficient 163 
_ The landlord by entering in- 


to the uſual rule may be 


made a defendant under 
at. 21. Cee. 2. c. 19 
ee & vj 165 
But be muſt be landlord or 
©, have been in poſſeſſion 2b. 
Mortgagee, deviſee, purcha- 
ſer of che reyerſion or a 
mere ſtranger cannot be 
admitted as defendants in 
e 
. But the lord byeſcheat mayis. 


Where the defendant confeſ- 


ſees leaſe entry and ouſter, 


he does not admit that he 


is in poſſi ſſion 167 
How particular eſtates in e- 
jectmeut are to be pleaded 


| . 
Where a judgment in eject- 


ment has been. ſigned for 
Want of a plea, a judge at 
his chambers may compel 
plaintiff to accept a plea if 
| fleſſion has not been de- 

| ſivered ib. 
Plaintiff in ejectment muſt al- 
ways prove a good title in 
e ib. 
If defendant proves a good ti- 
tile out of the leſſor of the 
tiff it is ſufficient 171 


. 


But it muſt be a good and x 
ſubſiſting one Page 111 
Plaintiff in ejectment - ſhall 
not be non-ſuited by + 
term ſtanding out in his 
own truſtee or by ſettin 
up an old and fatis 


mortgage term I72 


In ejectment for a rectory 


what is to be proved 172 
In ejectment on a demiſe at 
will notice to quit mult be 
proved N 
How the notice muſt be . 
What ſhall be a waiver of 
the notice to quit 176 
If ejectment is brought by a 
rſon claiming as heir at 

aw he muſt prove a regu- 
lar pedigree 1381 
Vid. Evidence, Witneſs, Ver- 
dift, Habere, Judgment and 
Though a judgment inejed- 
ment has been regularly 
obtained,” the court will 
ſet it aſide upon payment 
+, of gene,, /4.-c-=,::1 288 
How error is tobe brought on 


a judgment in ejectment. 


Vid. Error. | 
If the leſſor of the plaintiff is 
an infant or abroad, the 
court will ſtay proceed- 
ing, until ſecurity for pay- 
ment of colts _. 219 
Plaintiff ſhall not be allowed 


to bring a ſecond ejectment 


without 


in the 


without Tir of coſis TFuliementt. 

5e | FB 

re ſhall not * al- 1 eſtates of uncertain dura- 
lowed to bring an 0 tion the tenant ſhall have 


ment pending a writ of er- - the emblements where it 


ror on the firit unleſs he 1e is determined by che act 


None of ir erage 221 of law, or of God Page 62 
nie 1 where We 
994 Alcon. +, 2. -h the a& of leſſee himſelf 63 
12 Caſe of leaſes at will is 
Caſe lies for rofuling a.can- In leaſes of certain duration 


didate a poll at any elec- the tenant ſhall not have 


tion 438 the emblements 64 
If a perſon. intitled to vote \But in ſuch leaſe he may have 
tenders it to the return- them by the e the 


Tt2 eſeape 


IN D E x. 479 


ing officer and he refuſes | On £0 
eee eee Lange C1 5 | 
| 4 439 Err . 
Caſe lies agabſ a returning oh 
. officer for a falſe return If the plaintiff ; in eje@zjenr 
on an election ib. bring: a-writ of error he 
In caſe of a falſe return, the ſhall be n in double 
member to parliament the the rent 2216 
. rty injured ſhall recover Defendant isemitled of right 
mage damages by ſtat. © to a writ of error ib. 
38 . gte 90 3 t ab. The court ill annex terms 
Under what circumſtances: to the granting of a writ 
an action will lie en of error 464217 
this . 31440 A writ of error cannot be ſu- 
eeęꝛ;d out in the name of the 
Elta. „„ 4-1, aalen, 5. 
Nothing ſhall be aſſigned for 
«vt VWs. Oe ecͤrror in ejectment which 
Tenant by elegit may main- will make; it neceſſary to- 
tain an ejectment I 40 8 8 into the title 6 b. 
Wnat in ſuch onde he muſt: . ; | 
prove 1. | gebe. 
How the ſheriff is Wendet | 2 
an elegit. TRI 0 Wechsle an eien an 


ho 
eſcea Lend the arreſt muſt be 


Fage 376 
. Vid. Arreſt. 
If any perſon committed to 
the cuſtody of the ſheriff 


either 2 ,meſne or final 
proceſs is ſeen at large, it 


is an eſcape 377 
When the old fherif i in hand- 
ing over the priſoners to 
'the new omits any it n 

an eſcape 378 
How the old ſheriff muſt 


hand over the priſoners to - 


the ne, 9379 
The perſon eſcaping muſt be 
legally in 207 or it is 
no eſca ib. 
If the bailiff of a liberty 
brings a priſoner out of his 
liberty ir is an eſcape #6. 
The ſheriff is only anſwera- 
ble for an eſcape from him - 


ſelf or from one 775 * own 


officers 380 


; The ſheriff "A liable i in the 


caſe of an eſcape when the 
priſoner is in cuſtody on a 


capiasr utlagatum ib. 


No action will lie againſt a 

\. ſheriff When the arreſt has 
deen on void proceſs 381 
Where the court has juriſdic- 


tion the proceſs is mw.” 
ov 16. 


void 
Alter where the proceſs is 
erroneous ib. 
What reſcue ſhall excuſe the 
n 7 N 1 NES : 


4 n mn . 


How the Pille muſt. de. 
8 clare 


Vid. Reſcu | 1 
A recaption on freſh ſuit mal 
alſo excuſe the ſheritf F. 38, 
In caſes of voluntary eſcapes 
the gaoler cannot retake 
his priſoner n . 
But may in the caſe of 
negligent eſcapes 385 
The recaption muſt be on 
freſh ſuir ih, 
And be before act ĩon brought 
If the party voluntarily re- 
turns it is equivalent to a 
recaption on freſh ſuit #6, 
Where an action has been 
brought againſt the gaoler 
the ſheritf is diſcharged 386 
But proceedings in the ori- 
ginal action ſhall not diſ- 
charge the action . 
the gaoler 386 
Nor in the caſe of xeluatary 
_eſcapes ſhall the ſubſe- 
quent aſſent of the plain- 
tiffs purge the eſcape ib. 
The ſheriff may have an ac- 
tion againſt the party eſ- 
caping though be himſelf 
has not been ſued 387 
But the bailiff who made the 
arreſt cannot ib, 
In caſe for an eſcape plain- 
tiff may eitlier lay the ven- 
ue where the eſcape was, 
or where the party was 
ſeen at large 444 
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1 Df 
- | clare againſt the bailiff of 
a liberty Page 444 


How an executor muſt de- 
clare for an eſcape ib... 
In actions for eſcapes plain- 


tiff muſt prove good cauſe 
of action 451 
But he need not produce the 


writ the return is ſufhci- 


ent 451 


The confeſſion of the under- 


ſheriff is good evidence to 
charge the ſheriff 16. 


The party eſcaping may be a 


witneſs to prove a volun- 


tary eſcape 


i 
In an action for eſcapes the 


party cannot take advan- 


tage of error in the pro- 


ee 2 454 
What verdi& in eſcapes is 
80 een ,; 


Treſpaſs will not lie againſt 


the owner of an eſtray for 
taking him off the land of 
the lord of the manor 
without paying for his 
keeping 


ver for an eftray within 
the year and day 335 


 Foidence. 


iſt. In Treſpaſi. 


Nothing ſhall be given in ev - 


P 4. 
If plaintiff ſets out the ab 


87 intz 
The lord may maintain tro- er 


In caſe of an old leaſe and 


idence in treſpaſs which is 
out of the iflue {age 112 


What may be given in evi- 


dence under the general 
clauſe of alia enormia fecit 
in the declaration in treſ- 
aſs ib. 
ut - 
tals of his cloſe he muſt 
prove them as laid 112 
If treſpaſs is laid with a con- 
tiuuando the evidence muſt 
be confined to the time in 
the declaration 113 


In treſpaſs de boni aſportatis 


the plaintiff can only give 
evidence of the taking of 
the things laid in the de- 
claration ib, 
If plaintiff makes a new aſ- 
gument he waives the 
place laid by the defendant - 
and cannot give evidence 
of a treſpaſs there ib, 
If defendant proves a good 
juſtification, it ſhall be 
good though not ſtrictly as 
pleaded 114 
Vid. Sheriff, Execution, Officer. 
2d. In Fjectment. 
in ejectment muſt 
prove a good title in him- 
ſelf e 170 
It is ſufficient for the defend- 
ant to ſhew a good title 
out of the leflor of the 
plaintiff 171 


| poſſeſſion 5 


* I 


zd. Inflander. 


Plaintiff can only go into e: evi- 


poſſeſſion all meſne aſſign- 
ments ſhall be preſumed 
Hage 173 


In the declaration in eject- 
ment all the * of it 


muſt be prove ib. 


In ejectments on demiſes at 


will notice to quit muſt be 
proved 174 


In ejectment for a rector 


what muſt be proved 172 
FRY evidence may be given 
of the due execution of a 
will 


fible to baſtardize their iſ- 
ſue 212 
If letters of adminiſtration 


have been loſt how their | 
In the caſe of a conſpiracy 


evidence may be ſupplied 
nd ot 3 


An old teitier of Jand 5s 1 5 


Terrier of glebe evidence 


dence in ejectment 


where it is ſigned by the 
church-wardens ib. 


But a ſarvey by one party. is 
f Z "= 


not evidence 


| dence of the ſpecial da- 


mage laid in the 8 


tion 264 


It is ſufficient for plaintiff to 


Z 


prove the ſubſtance of the 
words laid;notthe words, 
themſelves 


N D 


i ©1192 ; 

Vid. Witneſſ, Will, Baſlard. 
How far the tones of the 
father and mother is admiſ- 


265 


E X. 

How far a colloquium muſt be 
proved Page '266 

4th In Malicious proſecution, 

In malicious proſecution for 

a tormer indictment of fel. 


ony there muſt be a copy of 
the record and acquittal 


granted by thecoart where 


the trial was given in evi- 
dence _ 283 
Aliter where the indictment 
was for a miſdemeanor 1. 
What plaintiff may give in 
evidence to increaſe the 
dama ges 2284 
What ſhall be proof that the 
Proſecutions was at de- 
fendant's ſuilt z. 
If the party got off on a 0. 


proſe "bo A will not ſupport 
the declaration 285 


there is no neceſſity to 
prove the fact of mee tin 
and conſpiring i 
What ſhall be ſufficient evi- 
dence of a probable cauſe 
in favour of the defendant 


ib. 
An. In Trover. 


q | 


| Where there has been a tor- 


tious taking of the goods, 
an actual converſion need 
not be proved 353 
Aliter when they hve come 
to his hands by finding or 
otherwiſe ib. 


Demand 8 77 refuſal is evi · 
. 


1 How the e 


I Nx N EX 483 


. -dence of a converſion, not 
a converſion, itſelf P. 354 
Where there is no conyer- 


ſion proved, trover will _ 


not lie . 5 10. 
Demand of ſatisfaction and 
refuſal is evidence of a con- 
verſion $35 
In trover for goods taken at 

ſea what plaintiff m_ 


prove ib. 
wdence in caſe 
ſhould apply 450 


In caſe material averments 


only are put in evidence 
450 


2 change. 


Trover will not lie for thin gs 


exchanged and poſſeſſion 
delivered 334 


Exciſe and Cuſtoms. 


Treſpaſs lies againſt officers 
of the exciſe and cuſtoms 


for entering an houſe to 


- . ſearch for ſmuggled goods 


if none are found 78 


Or if they. had not a writ of 
aſſiſtance or a conſtable 
with them, ſtat. 13 Car. 2. 

N 79 


| In ſearches by night by ex- 


ciſe officers there muſt be 
2 conſtable of the place 
with them by ſtat. 8 4. 
. 9. 79. and if no goods 


are found they are treſpaſ- 


ſers Page 79 


The warrant granted by 
commiſſioners of exciſe 2 
not a Juſtification to the 
officer if no goods are 
found 15289 
But a condemnation of the 
goods in the exchequer is 


a complete bar to an action 


for taking the goods 80 


But this is a juſtification t 
officers only ib. 
A condemnation of goods in 
an inferior juriſdiction as 
dy the commiſſioners is not 
concluſive in favour of the 
officer ib. 
In what caſes of ſeizure the 
officer ſhall be juſtified 
though the goods are not 
condemned dee 


In ſvits in the anger . 
t o 


proof of paymen the 
duties lies on the claimant, 
ſtat. 6 Geo. 1. c. 21 ib, 
In actions of treſpaſs againſt 


officers of the revenne, 


proof of the non-payment _ 


of the duties lies on them 


22 


Actions againſt officers of the 

revenue muſt be laid i 
the proper county, a 
brought within three 
months, ſtat. 17 Gee. 2. ib. 

They may plead the general 


iſſue, and give the ſpecial 


matter iu evidence 114 
Trover 


— 


Tren lies againſt coſtom- 
. houſe officers for ſeizing 


things not liable to pay du- et 


ty, as the g apparel 
of paſlengers Tage 33 

When only a cuſtom-houſe 
officer may ſeize contra- 


band goods n. 


If the judge certifies a proba-. 


ble cauſe for ſeizure, plain- 


tiff ſhall only have two- 


{ - pence damages, and no 
colts, (tat. 19 Ceo. 2. e. 34 


When the cerribeate may be 
| \given | i. 


Execution. ; 
Vid. Sheriff, King, Bankrupt. 


Goods wakes in execution 


cannot be replevied 45 


Goods taken in execution 
muſt be removed within a 
reaſonable time 76 


It is not lawful to break + 


doors to execute a writ #6. 


This privilege is conſined to 


the owner of the houſe 16. 
Things fixed to the freehold 


cannot be taken in execu- 
tion . . 


ar. 8 Arn. c. 17. goods ta- 


ken in execution cannot 
be removed off the pre- 
miſſes till the landlord i is 
paid one year's rent 388 
x = — has notice of 


Tt; N* D 


E: XK 


* 


the rent being due, and he 


removes the goods, he ſhall 
be liable in caſe Fage 388 


The payment muſt be by the 


plaintiff in the action 10. 
And muſt be of the whole 
rent, without deduction 
for ſheriff's fees ib. 
The ſtatute extends only to 
caſes of the immediate leſ- 


ſor 38 
But extends to all FR of f 
fa. | b, 


340 Bur it is neceſſary that the 


ſheriff ſhould have notice 
38 


9 
The writ which is fri deli- 


vered maſt be firſt execut- 


ed, or the ſheriff is liable 
in caſe Wo”, ; 90 


Executor. 


Executors or adminiſtrators 
of tenants in fee tail, or for 
life may diſtrain for rent 

arrear by ſtar. 32 H. g. c. 


. 20 


1 ah malnta ld re- 
plevin for the goods of the 


teſtator taken n his life- 
time | 1% 41% 


9 
Executors ſhall have reaſon- 


able time to remove' the 

goods and cattle of -the 

teſtator © © 106 

Executors muy maintain e- 
jectment for an . in 
e 


+ o aA (a. . 2* & + 


„ 


him by a former judgment 


| IK Na Ds Bi: M0 
the time of the teſtator Extents at the ſuit of 


| Page 144 
An executor is a ang wit 


neſs to prove the ſanity of 


the teſtator 214 
Executor of a bankrupt can- 
not ſue out a commiſſion 
. 324 
May have trover for a con- 
verſion of goods in teſta- 
tor's life-time 336 
If the wife is executrix, the 
huſband may join in the 


ib. 


ien ** 


An executor de ſax tort is lia- 


ble to trover at the ſuit of 
the adminiſtrator, even for 
goods recovered againſt 


| 336 
Trover will not lie againſt 
an executor for a conver- 
ſion by the teſtator 
| Extent. . 


| An extent at the ſuit of 1 ſub- 


ject on a ſtature, if execut- 
ed before the act of bank - 
ruptcy, though the liber- 
ate ifſue afterwards, ſhall 
bind the goods 330 
An extent at the ſuit of the 
crown ſhall bind the bank- 
rupt's goods if iflued any 
time before the aſſignment 
4 331 
If duties are due for candles 
the goods of the bankrupt 
are Fable after the aſſign- 
ment 1 % is 


. 


3 


che 

. crown ſhould be truly teſt- 

ed Page 332 
83 | 
Fier. 


If a factor is impowered Fug 


. ly to ſell, but the goods 
are not delivered to him, 
the owner may ſell them 
288 


How far the conſignment of 


goods to a factor ſhall con- 
vey a property. . 4 
Goods of a-merchant . 
hands of à factor are not 


liable to his bankruptey 
7 | 327 
In what caſes of death or in- 


ſolvency of a factor the 
merchant can follow his 
goods and property and 
recover it 328 
A factor has a lien upon all 

oods conſigned to him 


for the balance of a gene- 


ral account, or any money 
advanced on them 341 
And even where he knows 


the merchant to be inſol- 


vent when he advances the 
money 342 


Fairs and Markets. 


The king only can wake a 

ant offairs and markets, 

and create a toll! 36 
"i; | They 


as 


436 3 
They may be claimed by pre- 
ſcription Page ib. 
The claims of tolls is to be 
taken ſtrictly 27 
Goods brought to fairs or 
markets to ſell may be diſ- 
ſtrained for toll, but not 
for damage feaſant 38 
Treſpaſs lies for erecting a 
ſtall in a fair or e tha 
without the owner's leave 


EY nn 
Caſe lies for diſturbing a per- 
ſon intitled to an ancient 

fair or market 430 


But the plaintiff's market 


muſt appear to be the el - 
der one ib. 
If the new fair is within ſe- 
ven miles it is a diſturb- 


ance for which caſe lies 


| 431 
So if held on the ſame day it 
is a diſturbance . 


In declaring for diſturbance 


in a fair it is not neceſſary 


to ſet out a grant or pre- 


ſeription 446 


Father. 
Vid. Parent. 
Farmer. 


Under what circumſtances he 
may be madr a baukrupt 


303 


Ferry. 


A perſon who has an ancient 
ferry may have caſe againſt 
one who erects another ſo 
near as to take away his 
cuſtomnm Page 431 


Fier Facias, © 


If a f. fa. goes to take the 
goods of . one perſon, and 
another's are taken, treſ- 
paſs will lie againſt the 
W 
The ſheriff cannot 
doors to execute a F. fa, 
ON 76 
How the execution of a ff. fa. 
differs from a /evari facias 
3 77 
A fi. fa. cannot be executed 
till the landlord is ſatisfi- 
ed of one year's rent 388 
The firſt writ of f. fa. de- 
livered to the ſheriff muſt 
firſt be executed 390 


Fine. 


” 


The ſteward of a leet can on- 
ly fine for offences commit- 
ted in his view 1 31 
For a ſine or amercement in 
a court leet a fine by com- 
mon law is incident 31 
Aliter in a court baron ib. 
An avowry for à fine need 
not 


ang, 
break 


* "HR > 


X Nt - D: 


not conclude prout papet 
per recordum Page 34 
Afine impoſed on many Jokes 
ly is void 40 
Fbo lord cannot. ſtrain for 
a ſine pro certo letæ without 
a-preſcription e 

| {113 ; uns 


2 
nie 


Fine of, Land. 


: 
. 
. : 


Where an W i 


brought for lands paſſed 
by a fine the confeſſion of 
leaſe entry 1980 oſter is not 
ſufficient 
An actual entry EY be made, 
and muſt precede the de- 
miſe 1-077 "TO2 
Where an entry is made to a- 
void a fine, the ation muſt 
be commenced within one 
year after by ſtat. 4 An, 
16. 163 


What ſhall be a ſuſſicient eu- | 


* ity, 8 2 5 a line 


- Bi hey. | 


How far the ri Tohes of gar 
Dare in the King, and how 

far in the ſubject  _ 66 
Difference of free fiſhery and 
common of fiſhery” © '67 
Free and ſeveral "fiſhery 
| claimable on] y by preſcrip- 


tion 16. 


164 


An excluſive right not neceſ 


ſary to a ſeveral fiſhery 68 
Vor. II. 


103 7; 


* . * 
B X. 437 


Perſon poſſeſſed of a fiſhery 


cannot juſtify the cutting 
the nets, Cc. of an en- 
croacher, he ſhould take 


| them ane ſeaſant F. 106 : 


Fraud, Statute 8 
How far goods are bound 


by the delivery of the writ 
to the ſneriff under the lla 
tute of frauds 

Vid. Sheriff, Fi. fa. 


; . | 

be Fan; Kt 
MERCH to f 

Ho w far uu may juſtify go- 
ing on the land of another 
in purſuit of game 70 

Gamekeepers may ſeize En, 
Cc. under ſtat. 22 C 23 
Car. 2. . 

But they muſt have a war- 
rant from a juſtice of peace 
for the pur poſe ib. 

Treſpaſs lies for taking, the 
gun of a gamekeeper - 
thoughnot on his own ma- 


nor gs JAM . 
Who map he a gamekeeper 
| | es 


Holding over aſian the deter- 
mination of their intereſt 
are made treſpaſlers by 
tat. 6 Aun. c. 18. 84 
U u Habere 


V 31 1-318 
N Hazes: | 
Habere 6 acias off Monem, how 
it mall 3 
5 5 218 
Hann. 


( If any perſon ſuſtains an 1 
jury in his health or con- 
ſtitution from the neglect 


of his ſurgeon or apothe- 


_ cary, caſe will lie for the 
injury 


from noiſome ſmells in bis 
neighbourhood 370 


| Heir. Z 


If a perſon claims i in. eject- 
ment as heir at law he muſt 
prove a deten ae 

1481 

The heir apparent may be a 
witneſs to prove a title to 
land, but a perſon in re- 
mainder cannot 1 


ot £11567 


by NG 


An avowry for an heriot 
ſhould ſtate ir as the beſt 
beaſt or ſuch. 42 

Difference in taking for an 
heriot ſervice or heriot 
V. 

. 3 


ue in ejectment 


369 
Or if his health 3 is impaired , 


EN Db n 


2 f Hi 800 


Appropriating Hig you an 
highway the pro of 
the ſoil Kit remains in th 
- owner Page 72 
If an highway is inipaſſable 

a paſſenger may juſtify go- 

ing on the es land 


liter of a private way 87 
Ejectment will lie for land 
which is Net of an high 
way 8 


* 
1 — 89 
= "3 


Hie ire. 0 
If a thing hired. out be loſt 
without fault the hirer is 
Bob Babls S025 5 414 405 


* 97 
# = * 
4 — 
7 . 
TE: I. 
: * 
. 
| * — 


INDICTMENT. 


For what indictments, if 
groundleſs, an action for 
malicious proving will 
„Be: 25274 

The indi&ment aged not. be 
found or proſecuted to ſup- 

port the action 74275 


How an indictment for a con- 
ſpiracy differs from an ac- 
tion .. 

An indictment muſt be decid- 
ed before an action will lie 
for preferring it 280 

; Where 


18 
05 


_ age $95 
The day of birth ſhall be ex- 
cluſive _ 196 


for felony a copy of it muſt 
be granted in order to ſup- 
port an action for malici- 


ous proſecution Page 283 


Aliter if for a miſdemeanor 46. 
What evidence of acquittal 
on an indictment is neceſ- 
ſary in an action for mali- 
cious proſecution 284 


found by the grand jury it 
is 'a ſufficient juſtification 

to defendant 285 
Infant. | 


Under what circumſtances an 
infant may maintain ane- 


jectment 142 


The will of an infant is void 
unleſs pnbliſhed after full 
< ry Þ 195 


By cuſtom an infant my 


make a will . 


Innkeeper. © 


Cannot as ſuch be a bank- 


rupt bo. 


Has a lien upon goods or cat- 


tle left at his inn 345 


But only while they remain 
in his poſſeſſion . 


Canugg ſell them except by 
the-caftom of London or 
_ Exeter" |. 345 


" , 
—- : 


— 


V 499 
Where the indictment. was Innkeepers liable for the 


innss 


The perſon whoſe goods are 


The loſs alt be occaſioned 
If the indictment has been 


_  Innkeeper or his ſervants 


goods of gueſts. in their 
Page 407 

But it muſt be a common 55 
f | | $ i . 


. * Joſt muſt be a traveller or 
gueſt, and received as ſuch 
s 


by the act or neglect of the 


19. 

The innkeeper 1s only liable 
for goods loſt while within 
his houſe 0 
Where the innkeeper has no 
profit from the gueſt or his 


It is no excuſe for the inn- 
keeper that when the 
goods were loſt he was ſick 
and of non-ſane memory 

| 410 

Liable for goods or choſes in 
action, but not perſonal in- 
juries to the gueſt 3b, 

Maſter may maintain an ac- 
tion for his goods loſt b 
a ſervant at an inn ib. 

If an innkeeper refuſes to ad- 
mit a traveller he is liable 


4 Inquiry. 
If plaintiff in replevin is Non. 


. Juited defendant making a 
ſuggeſtion 


goods he is not liable | 


in anaction on the caſe 411 


ng nr” 
J 3 - 
122 

* 


* 


* „ * 1. . 
— * * « : * ** 


ſuggeſtion in nature of an 


avowry ſhall have a wWrit 


of inquiry to aſcertain the 
rent, damages, Cc. P. 50 
What iu ſuch caſe may be re. 
eueren under a writ of 

ul 51 

If plain! is nonſuited er 
avowry defendant cannot 
have a writ of inquiry 52 
How a writ of inquiry in re- 
plevin ſhall be executed 53 


Inſurance. . L fs 


Action on the caſe lies for 


not procuringan inſurance 


419 
In what caſes. the merchant 
all not be liable 420 
op 
JotxTEXANTs. 


Jointenants cannot deviſe by 
will during the continu— 
ance of their eſtate 198 
| Vid. Tenant. 


Tudgment. 


Goods ſeized under a judg- 
ment or execution cannot 
- be replevied 
Vid. Replevin. 
If a judgment has been vacat- 
ed and reſtitution of goods 
awarded, ireſpaſs lien a- 


uo . 9 


The caſual ejector tg a 
confeſs a ju gment 


e ; * 7 1 | 

1 
5 
. o 


» 
* 
gainſt the plaintiff in the 
action Page TR » 
Aliter if the judgment h 
been reverſed for error 


Vid. Error. 


Judgment in trover e * 
ways be for damages bu 


Fuſtice of Peace. «#3 


May iflue a warrant + a 
treſs and ſell within four} 
c by ſtat. 27 Geo. 2. c. 


784 
Shall have double coſts in ac | 
tions of treſpaſs brought 
againſt him 4 7-r 1 
Treſpaſs on the caſe will not 
lie againſt a a juice of peace, 
for commitMg a perſby 
to priſon, it ſould be treſ- 
paſs vi et armis 277 
If a juſtice of peace refuſes or 
obſtructs bail he is liable 
to an actlon on the caſe 


394 

So where a perſon is robbed 

and he refuſes to take his 
depoſitions in order to i 
charge the hundred, he is 

in like manner liable 39: 51 


Jo ſification, , 


What plea in Juſtification is 
good in replevin ; 
— OR 


How a julti 
from an . 


HE + 
rue ſheriff ma 2 juſtify his 
the, 4 taking of goods in treſpaſs 
by the office writ P. 103 
| How the o 


cer muſt Juſtify 
p 1 i 
14 Plaintiff or a ranger intreſ- 
4's 


ſhew a dgment ib. 
"BY <Joſtification ander courts of 
* inferior juriſdiction muſt 


riſdiction, how far in the 


$ wt | | 
caſe of an officer or a ſtran- 


dif. 1 19 
our e by a bailiff of an 
2. © inferior court for an a- 

798. - mercement, what it muſt 
ace Wanne, | ib. 
ght He who comes in aid of. an 
124 officer may juſtify 105 
mo What are good juſtifications 
ace in treſp 106 
0 If a joſtifcation is local it 
reſ. ſhould traverſe the place 
#7 if laid by the other party 
8 Or 107 
ible 80 where the juſtification va- 
caſe ries the manner of the tra- 
394 verſe, it ſhould conclude 
bed with a traverſe 108 
his 
** matters in juſtification 111 
395 2K. 

| e 


F- N B WM 


paſs wy 85 them muſt | 


ſhew the extent of the ju- 


4 Leſlee for life or years may 


\ Defendant may plead two All leafes at will are now 


; Replevin will not lie againſt In ſuch leaſe fix month's no- 


king, nor for things 
er ' * authority 46 


497 Þ 
The king's execution ſhall- 
have place of a ſubject's, if 
his ſuit was commenced 
any time preceding the 
jadgmenr Page 75 
The king is not bound by a- 
ny of the ſtatutes of bank- WV 
rupt „ 330 


* ; 7 
4 a 
e , 7 7 . 4 : \ 

* * 
: \ 

* 90 

H . 8 
1 

1 

LEASE. 


have treſpaſs for cuttin 
trees grow ing on the land 
2 
In what eaſe leſſee for years 
is liable in trefpaſs for cut - 
ting trees 86 
Treſpaſs will not lie if the 
trees were ſpoiled by leſ- 
ſee's cattle 1. 
Where the plainkiff's title in 
ejectment is under an old 
leaſe and many aflign- 
ments, he need not prove 
all the aſhgnments after 
poſſeſſion has been long ac- 
quieſced in 173 


x coaſtrued as from year to 
' year 174 
How far the dalddin of the 


country ſhall controul that 
conſtruction ib. 


Lice to quit mult be given 
jo ARTS | 


Uu2 And 


492 ; 
And muſt end witch the year 


What form of notice is good 


| ib, 
What ſhall be a waiver 
notice... 176 
Where a leaſe is void nothing 
implied ſhall give it con- 
frmation 1177 
' Where a leaſe is voidable, 
what acts ſhall confirm or 
avoid it 179, 180 
Difference in the caſes of 
1 leaſes for life or years 181 
flee for years may main- 
tain trover for the timber 
of an houſe blown down, 
though it belongs to him 
who has the reverſion 335 
What things or fixtures may 


„ n ro. ao AA. 
* © 
8 = 


the determination. of his 
term ; 
.. Caſe lies againſt leflee for ob- 
ſtructing bim in reverſion 
from coming on the lands 
to ſee waſte 441 


8 1 I's F {1 10 
The farin is obliged to 

deliver letters within the 

limits of the poſt town. 403 


Poſtmaſters-general are not 
carriers within the cuſtom 


olf bills, .&c; out of let- 
n ers 4 | | . 1 
N 5 ; K od 


T8 4 4 
. 4 


IN D 
Page 178 


of 


be removed by leflee after 


ji ſo as to be ſubject to loſſes 


Vi. H. . 
Libel. * 
It is efſential to a libel that 4 
it be publiſhed. Page 248 [. 
But wri.ing a libel is ſuffice | -— 
(| ENCES 249 1 
Selling a libel in a ſhop is a 
ſufhcient publication 6. 4 


How a libel may be publiſh- 
ed 7 250 

What is a libel ſize ſcriptis, & 
how it malt be proved ib. 

Vid. Declaration, Flea, Evi- 
dence, Slander,, Veruict, 
Judgment, and Coſts. 


Liberty. 4:4 


1 
1 


358 How the ſheriff is to proceed 


to make replevin a liberty 


If a bailiff of a liberty brings - 
a priſoner out of his liber - 
ty, it is an eſcape 379 
For an eſcape from a bailiff 
of a liberty the ſheriff is 
not anſwerable. 3800 
FF 
a. 1 
A factor has a lien on goods . 
conligned to him for t. 2 
balance of a general 8 4 x 


count, or fox re | x 
ney advance 3 
| a 


1 

a" - 

- "8 : 
- 


* 


r 


"I N D EX. 


Manufacturers have only a 


lien for the work done 


to the goods eres 


* Page 342 
But the uſage. of trade may 
give a general hen. 343 


| A pawn gives of itſelf a lien ib. 


intereſt 344 
There is no lien on a ſhip for 
re pairs done in England ib. 

An innkeeper has à lien 
on the horſes or goods 

+ brought to his inn _ #6. 


eee 
carriers have a lien on goods 
for their hire 345 
An attorney hasa lien on the 
papers of his client 346 
But aclerk in court bas not 6. 
Liens are only admitted for 
the benefit of trade 46. 
Wherever there is an-agree- 
ment to pay there is no 


lien 347 
Lights. 
Caſes lie for ed 
them 


Vid. Nuiſance. 


» Limitation. 


1 of replevin muſt be 


ght within fix. oy, 
Vn . c. 10 


Actions againſt officers of the 


revenue muſt be brought 9 


within three months P. 82 
Actions of treſpaſs muſt be 


brought within ſix years, 


ſtat. 21 Jac. 1. c. 16. 111 


No entry can be made but 
But not beyond the pawner's | 


within twenty years, ſtar. 

21 Fac. and ſo no eject- 

ment maintained 134 
Vid. £ Jectment. 

An actual entry is neceſſary 

to prevent the running of 


the ſtatute of limitations 
But he cannot ſell, Vid. inn- 


163 


And where an entry has been 
made an action muſt be 


commenced within one 
year, ſtat. 4. Ann. c. bs 


164 

Action for flander muſt be 

commenced within two 

years, ſtat. 21. Jac. 1. c. 16. 
264 


Extends not to ſeandal. mae; 


natum 
Nor where the ſpecial 3 
age is the giſt of the action, 
nor when the action is for 
ſlander of title ib, 
Actions of trover muſt be 


brought within fix years 


360 


From what time the ſtatute -* 


begins to run 361 
In this plea the day of ming 
out the writ ſhould be 
thewn 4 | is. 


Fs 
Lan 


- J 1 
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493 . ; 8 


K — 
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> 
: 


« * 


perty of another 
Committee of a lunatic can- 


For malie iouſly preferring 


— — —— —— — 
. 


494 1 
mk 


If; oods or livin things | 

ent, they mult be uſed to 
the purpoſefor which they 
were lent, or if loſt, the 


perſon ſhallbeliable P. 407 
„ Ta 
1 


Is liable in treſpaſs for inju- 
ries to the lands or pro- 


not make leaſes, nor New 
tain ejectment 


What defect efonderfianding | 


| ſhall incapacitate a man 
from making a will 197 


M. 
* % 


"4 


5 Marictous PROSECUTION 


Will not lie for a groundleſs 
civil action 270 
Unleſs for ſuing out a writ 
_ without any cauſe of action 
or for the purpoſe of hold- 
ing one to exceſſive bail 271 
Or if a ſtranger ſues out a 
- writ without the 8 
of the real creditor ib. 
Malicious proſecution liesfor 


ſuing a perſon in a court 
not ang juriſdiction, 
Hy 'knowip# 272 


_ "ow ori- 
272 


But the co 
Sina Juri 


84 


% +2.” 


So it will lie if. the action ts 
brought in the pr 
court without any gr 
and that known to pl 
tiff himſelf Page | 

So for ſuing in the ſpiritdal i 
court without giving he 
party notice th, 

Any Kerr proceeding 

be a foundation of 
Is action 1-1 iq 

But the firſt ſuit muſt be de- 

cided before this 2 

willlie 4 


information or indictment 
this action will ile 16. 
For what indictment it will 
lie ib. 
Though the indictment is 
bad or found i noramus, 
this action will lie 275 
So expence alone will ſup- 


port it of er . | 
Malice and want of probable | Bi 
cauſe muſt concur to ſup- 
port this action 1 


But one may be inferred from 
the other 1b. 1 
What is a probable cauſe is 
matter for the court to de. 7 
cide on, not for the jury 
| 27% 
Vid. Conſpiracy Declaration, 
Plea. » 
In malicious proſecution Torl | 
indictment for felony 
court maſt grant a 


\ FF: 1 


% 
EF”: 8 


8 . N. 'D B- X. 
| muſt be given in evidence Vid. Fair. 


Page 283 | Mo 

1-8 ere the indictment rriag iS 

3 He. a miſdemeanor it L 

al 71 is not neceſſary 1. What marriages only are 
e Vid. Evidence & Damages good under the marriage 
5. | | att ; ſtat. 26 Geo, 2. c. 33 

8 Manor. N Page 204 - 
0 


This act Tabs not.extend to 
rep. will lie for a ma- marriages in Scotland 205 
128 Nor the clauſe reſpecting per- 

"Han be brought . ſons under age ib, 
Lg of a manor may have How far cohabitation is evi- 


ver for aneſtray, or for dence, 205, 207 
it FF - wreck before the year and Sentence of diyorce in a jac- 
b, , expired 335 ritation ſuit concluſive e- . 
U * Cuſtoms. | - vidence 206 Ms 
, How far the clauſe reſpecting 
1 Manufacturers. witneſſes mall affect the, |} 
8, ; ma 207 : 
Have no lien for work done Vid. 22 ſtard. i 


except on the goods them- 44 

ſelves _ 342 Maſter and Servant. 11 
| Por the uſage of trade may 1 55 . = 
. 6 a general lien 343 Trover lies againſt the maſ- 


6 f ter for goods delivered to 
m1 Market. 4éſexvant in the way of his 
S " BOY | trade 267 
is here dalliag ** 1 So it will lie againſt the ſer- 
We | are due in markers and vant himſel ib. 
Y. fairs | 69 The maſter is liable to an 
7 Freſpaſs lies for erecting a action on, the caſe for an 


etafl in a market without injury done by his ſervant 
A leave of the owner of the ih. 


| e 70 Caſe lies for inveigling away 


ry ſhop in London is 4 the ſervant of another 437 
matket overt for the ſale But the perſon muſt have no- 
of Pp which are the tice that he was his ſer- - 
trade of that ſhop 359 vant ib. 
als Though 


imo — — 


— 


8 — — — — 
”% 


1 * D N. 


1 the ſervant left bis 
6 me action e 
Page 376 

1. man is a ſervant ſo 
as to ſubje& the party to 
ii HE, * 


| Where a ſervant is bound to 
ſerve under a penalty, if Aſſignee of mortgagee may 


the penalty is recovered 
no other action lies 438 


18 any injury to a ſervant 


by which the maſter loſes 
the benefit of his labour an 


action will lie 438 


In actions againſt the maſter 
for injuries done by the 


'| ſervant, he is an inadmiſſi- 


ble witneſs without a re- 


. leas 452 


Aliter where the action is by 


the maſter for an injury 
done to the ſervant 453 


Mill. 


| 1 2 e is entitled by pre- 
3 ſeriptien to have all the 


corn of a manor ground at 
his mill, caſe lies for 5 


But ſetting up a new mill or 
ſchool near another is not 
act ionable th uh it draw's 
away the buſineſs of the 


x mi 
$i 


£ vhs . 


Though the mortgagor has 


been in poſſeſſion for twen- 


ty years, yet may the 
mortgagee INE * 
ment e 136 
11 what. caſes of 45 ent 
by the mortgagee notice is 
neceſſary and in what not 
neceſſary 428414 


maintain ejectment 141 
In ejectment by mortgagee 
the court will ſtay pro- 
ceedings on payment of 
principal intereſt and 
coſts 1. 
Mortgagee wha had never 
been in pofleſſion cannot 
de admitted as a defendant 
in ejectment 166 
An old mortga deed 

whereon intereſt has not 

been paid for twenty 
years, ſhall not non-ſuit 
the plaintiff in ejectment 


who claims under the 
17¹ 


mortgagor. r 
| Fad . 173 


If a trader mortgages his ef- 


fects, and if the mortga- 
gee ſufers the mortgagor 
to remain in poſſeſſion the 
mortgage ſhall be yoid as 
againſt creditor 325 
Vid. . | 


; Merimain. 


Deviſes of land in n 
198 
May 


are void 


In 


r ©@ &@ oY 'o Oo» 


2 + 


* 1 


May be good as appoint- 
er to charitable uſes 
5 Page 198 

What reſtrictions are now 
put on ſuch deviſes by ſtat. 


| ey: PEN you" 1 $7 199 
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\ Nouns renner. 1 
A diſtreſs bre — Wann 
- cannot be made without a 

demand 19 
If the defendant cate Dei A 


nomine pene; though the 


er be barred defen - 
dant ſhall not have coſts 


and n e l 
Me., 11 
v. Replevin and e | 
In ales lai tant can be no 
Judgment as in the caſe of 
a nonſuit i Sf Be 
Notice. 


Bees + to quit neceſſary in 
leaſes at will + 
Vid. Leaſe. 


- Nuiſance, | 
: 


Caſe lies for VAT EATS and 
obſtructing the lights of 
an ancient meſſuage 421 


180 > 


I N DIN 


497 
But the houſe muſt be an an- 
cient one Page 421, 
No contrary preſcription to. 
ſtop the lights is 8 
ble 
Caſe will not lie for ars. 
ing a proſpect 423 
To obſtruct the lights of 
| houſes adjoining the ſtreet 
is a nuiſancde 422 
For the continuance of a nui- 
ſance caſe will lie 423 


In what caſes an action for a 


nuiſance will lie againſt 
leſſee or aſſignee where the 
nuiſance was before their 
time ib. 
Either leſſee or he in rever- 
ſion may have an action for 
a nuiſance to an houſe 424 
age overhanging and drop- 
pig on an houſe an action 
ies for the nuiſance #6. ' 
So for ifecting it with bad 
ſmells tg: 
Erecting a ſmelting houſe the 
vapour of which deſtroys. 
the graſs is a nuiſance to 
the 1 7 for which caſe 
lies | 


80 it will lie for ſuffering A 


_ ditch to befoul that it o- 
_ verflows his neighbour's 
land 425 


So for diverting a water- 


courſe .. ., ib. 
Caſe lies l 0 for 
* not Nute his . 
Ti 4 eee 
1 ; Vid. 


Vide Tuben. SE4 4 Jy wil not lie againſt 

ere a nuiſance has "lh the officer though it will 
1 continued, the continuance again the plaintiff in the 
muſt be 1 deelared action Page 73 
Hh” . 445 I a ſheriff's officer take the 

lets Saks 1 81 ©. goods of a ſtranger in ex. 

N 77 . ecuting a fieri facias, tre: 

| 9 paſs will lie againſt The 
Dy . ſheriff | | 

IF a de entitled 1 an of- Lid. Sheriff, exciſe, court 

fice with fees a s diſ- Treſpaſs will not lie ig aint 
turbed in it, he * . a mere miniſterial officer, 


| p74 1 caſe: for the diſturbance 
i 


„ 43 
whit he muſt mew 72 
| If d perſon is 9 "a 


an office, and the returnin * 1 


officer refuſes him a po 


"Injury © 4138 
3 And he need not aver that he 
4 Would have been elected 


1 9 
In actions for Jiſtorbance 


an office, it is ſufficient to 
A private perſon may: juſtify 


- thew the value commiunibus 
t . anms | IP 


8 oer. 
Officers executingthe proeeſs 
of courts Which have no 
_ jorifdiction are etc: mga 


72 
| Alter where oy court has 


g | Jjuriſdiction, but it does not 


! extend to the perſon - 
place 
: If 


are taken under 
regular judgment "a 


D 


| 

| 

| 

| 

| 

he may have caſe for the 
„ 
| 


E X. 


for what is done in 1 
ance of his du 84 
In treſpaſs againſt i 
or other officer for taking 
goods they need only ſhew 

240 Raa writ without RY" 
ing a judgment 
So they mult ſhew the procefi 
returned if i it is returnable 

| 10. 

How officers. are to juſtify 
under meſne or final pro- 

© ceſs of inferior: courts'104 


as coming in aid of an of- 
ficer 16. 
Officers in the ſeveral courts 
have not a right to turn 
out their clerks at An ach 
3 wed arora 434 


- 


b. | 
$ XxX: 


PankpuFnxanny HO. 


If the huſband deviſes er 


the i "paraphernalia 
from 


103 


Fa 


F. 


Y 
12 


„ xs 499 


from her, the executors 
may maintain trover for 
them againſt her Page 336 


But if he dies inteſtate or 


does not diſpoſe of them by 
will, the wife ſhall have 
mem 336 


Parent and Child. 


Father may have an action 
for getting his daughter 
with child 436 

She muſt be at the time reſi- 

dent in her father's _ 
iD, 

But ſhe need not be under 
the age of twenty one 
years ib. 

Father cannot have an action 

for the battery of his ſon 
by which he has loſt an op- 
portunity of marrying 
him 437 


Parliament. 
Vid. Election. 
Parſon. 
Vid. Tithes. 
Partner. 
A commiſſion of bankrupt 
may iſſue againſt one part- 
ner for a debt due by the 


partnerſhip ,_ 324 
Vol. II. s 


£ 


In the caſe of partners one 


may make any diſpoſition. 


of the partnerſhip's ef: 
fects, not ſubject to be con- 


trouled by the bankrupte 
of the Mi * 93 


Patent. 


Caſe lies for infringing a pa - 


tent 440 
What the pantentee muſt 
fſhew as to the ſpecifica- 


tion, in order to ſupport 


his patent on the action 
brought 441 
If the invention is new in 


England, though known 


before abroad, yet my 
the patent be good . 


Pawn and Pawnbrokers. 
Pawnbroker may be a bank- 

rupt | 300 
Pawning is no ſale in market 


overt 338 


It gives a lien on the things 

' pawned, but not greater 
than the intereſt of the 
perſon pawning 


Pawnee is not liable for 


oods loſt, without any 
fault in him 405 
Aliter if he refuſes to deliver 
the things when the —_ 
has been tendered ib, 
In what caſes the pawnee 
may uſe the pawn and in 
what not | 


X x Pedigree. 


Lo td CR att FO EET 
— 
— . — 


Foo 1 
1 Pedigree. 
Pew. 


The right to lit in a pew of 
a churchariſes either from 
>) ary: e or from a fa- 
culty from the ordinary 

: Page 432 
' Caſe lies for diſturbing a per- 
/ ſono wes mat in the _ 

- Joyment of the pew ii. 

How plaintiff muſt in ſuch 
caſe make out his title a- 

gainſt a diſturber ib. 

Difference where the action 


where againſt a wrong-do- 
3 . 433 
Uninterupted poſleſſion for 
ſixty years does not give a 
title ib. 


Plea. 


— — K . 
Sk, et a. — — 2 — — — — 
Ts 


— — 
© 2 2 


— 


r . — "ru Bo Et rene nee : 
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* 
— 


It. In Replevin . « 
Under the plea of non cepit in 
replevin the property can- 


— 


taking; to the place in the 
declaration 12 

In pleading preſcription the 
- - whole of it muſt be ſet out 


28 
2d. In treſpaſs. . 
How the defendant is to 
plead where the treſpaſs 
| l 


is againſt the ordinary and 


not be conteſted 5 8 
Plea of non cepii conſines the 


N D E * 


is tranſitory and where lo- 
cal | Page 101 
Where a perſon has been in- 
dicted for a treſpaſs and 
confeſſed it, he cannot af. 
ter plead not guilty, to an 
action for the ſame offence 
102 

If defendant has a good juſti- 
fication in treſpaſs he muſt 
lead it and can not give 

it in evidence on the gene- 
ral iſſue | 10 
What defendant may give 
evident on not guilty 
pleaded 103 
In actions againſt the ſheriff 
or other officer who plead 
a juſtification he muſt ſhew 
the writ ib. 
But in an action againſt the 
plaintiff, in that action he 
muſt ſhew a judgment as 
well as the writ ib, 
Vid. Tuſtification. Accord, Re- 

leaſe, Diſclaimer, Limitation, 
In treſpaſs againſt ſeveral, if 
damages are recovered a- 
gainſt one, it may be plead- 
ed in bar to an action a- 
| pug the other for the 
ame treſpaſs 110 


3d. In ejectment. 
How ancient demeſne is to 
be pleaded 167 
Entry into part of the lands 
after iſſue joined is a good 
plea in ejectment 169 
Accord 


+» A. 7 


Ww @ = 


5 | 21 
Accord and ſatisfaction is a 
good plea Page 169 


ath. In ſlander. 
What are good pleas in juſti- 
fication for flanderous 
words 260 
It is no juſtification that de- 
fendant heard them from 
another 262 
The truth of the word is a 
good plea, but muſt always 
be pleaded ib, 
A recovery in damages in a 
former action for the ſame 
words is a good plea 263 
Accord and ſatisfaction is a 


good plea * ib. 
So is the ſtatute of limita- 
tions 5 ib. 


5th. In aualicious proſecution, 
The plea ſhould ſne w a pro- 
bable cauſe 282 


Should ſhew the ſpecial mat - 
ter and need not traverſe 


the falſe & malitioſs ib. 
6th In trover. 
No plea in trover bat a re- 
leaſe and the general iſſue 


357 


A recovery in a former ac- 


tion of trover or treſpaſs 


is a good plea ib. 
Several pleas in juſtification 
N 358 

7th In caſe. J 


Under not guilty pleaded de- 
fendant may give a juſtifi- 
cation in evidence 447 


1 


| 5Or 
In actions for eſcape the 
marſhall or warden muſt 
plead ſpecially a recaption 
on freſh ſuir by ſtat. 8 & 9. 
N. 3. PD. le 
And the ſpecial plea muſt be 
accompanied with an affi- 
davit that the eſcape was 
without his knowledge, 
contrivance or conſent, ib. 


Pledges. 
Vid. Replevin, and Sheriff, 
and Pawn, | 

Poor. 


If defendant avows for poor 
rates and plaintiff is non- 
ſuited, and the defendant 
may have a writ of enqui- 
ry to aſcertain the damag- 
es 53 

For any irregularity in the 
warrant; & or diſpoſi- 
tion of the diſtreſſes for 
poor rates the officer ſhall 
not be deemed a treſpaſ- 
ſer ſtat. 17 C. 2. c. 98. 

1 th 59 

Averia carucæ are diſtraina- 

ble for poor's rates 60 


Poris and Quays. 
Vid. Toll and Preſcription, © 


Poſſeſſion. N 
Poſſeſſion alone gives a good 
title to maintain an action 


of treſpaſs 99 
For 


$502 | 12 


For 20 years good in eject- 
ment Page 135 


4 Po Maſter 


Muſt deliver letters within 
the limits of the poſt 
town | 403 
Poſt maſter general not lia- 
ble for bills or notes loſt 
hay of letters put into the 
LI office 404 


P r eſcript ion. 


Good and lawful preſcrip- 
tion muſt be ſhewn by a 
" commoner to juſtify a diſ- 
treſs for damage feaſant 
for the common 27 
Inhabitants as ſuch cannot 
- preſcribe ib, 
Commoner ny ſet ont the 


whole of tte preſcription 
ib. 


The whole preſcription as 
ſet out a be proved 28 
What ſhall be deemed the 


whole of the preſcription 


29 

A 3 muſt preſcribe 
againſt a ſtranger through 
the lord, but againſt the 
lord himſelf by way of u- 
ſage 30 
Toll thorough cannot be 


claimed by preſcription a- | 


lone 24 
Her of toll traverſe is. 


Great ſtrictneſs is required 
in ſhewing a right to toll 
by preſcription Page 35 

Tolls in fairs and markets 
may be claimed by pre- 


ſcription 36 
Such preſcription is taken 
ſtrictly 37 


How far toll in ports and 
quays can be claimed by 
preſcription 38 

Preſcription for toll ould 
be for a ſum certain 41 

Right of free fiſhery may be 
claimed by preſcription 67 

In preſcribing for an eaſe- 
ment how to plead 449 


Priſon. 


The keeper of any priſon 
- ſhall if required give a 
true note in writing, ac- 
knowledging a wee: whe in 
his = to be ſo, if re- 
quired, under penalty of 
5o/l. ſtat. 8 &g W. 3. c. 
27. 380 


Prize, 


Treſpaſs will not lie againſt 
maſter of a king's ſhip or 
privateer for taking a veſ- 
ſel as prize which turns 
out not to be liable to 
capture 87 

| Property 


1 
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Property. 


He who has a ſpecial proper- 
ty in goods may maintain 
trover Page 89 

A man may take his own 
goods wherever he finds 

them 75 5 105 


Mi: 
RECTORY. 


In an ejectment for a rectory 
what muſt be proved 172 
Proof of payment for tithes 
is not ſuſſicient ib. 
Inſtitution is not ſufficient 
proof of preſentation. 173 


Releaſe. 


Releaſe is a good plea in 
treſpaſs and how it muſt 
be pleaded 109 

In joint treſpaſſes a. releaſe 
to one is a releaſe to all 76. 

A releaſe ſhall make an in- 

. tereſted perſon a good 

_ witneſs ren 214 


Rent. 


At common law he who had 
the fealty could diſtrain 
for rent 16 

Difference of rents ſervice, 
rents charge and rents 

ſee. | $3 17 


1 


503 


All rents may now be dif- 
trained for by ſtat. 4 Geo. 
a2. 28 Page 17 

A diſtreſs ſhould be made for 
the entire rent which was 
. 18 

For ejectment for nonpayz 
ment of rent us 

Vid. EZjectment. | 

Acceptance of rent is not of 
itſelf a waiver of the no- 
tice to quit 176 

Except under ſtat. 4 Ceo. 2. 
6.238. I 77 

Where an execution goes a- 
gainſt a perſon the land- 

lord ſhall be ſatisfied a 
year's rent before the re- 
moval of the goods off the 
premiſſes by ſtat. 9 n 

| 388 


Vid. Execution, Fieri, Facias, 
and Sheriff. 


Replevin. 


Proceedings in replevin are 
either by writ or plaint t 
How to proceed by plaint jb, 
Before the replevin granted 
the party mult find 2g de 
retorno hahendo & de preſe- 
que udo 3 
How they may be taken 3 
Canuot be money or cattle 4 
Sherilif or his oſſicer how li- 
able for taking inſuff cient 
pledges 4 
X x 2 The 


504 1 


The ſheriff ſhould take a 
bond in two ſureties on 
making replevin, ſtat. 11 
Geo,'2. c. 19. Page 5 

Howto make replevin with- 
in a liberty _ ib. 

How to proceed by plaint 1 
ter replevin made 


Flor the proceedings may ib 
removed by pore or recor- 


dari 


6 
What muſt be done before the 


ſuing our of ſuch writs 7 
How the declaration ſhould 
be 8 


Vid. Declaration, Abate- 
ment, Plea, Limitation, Juſt i- 
fleation and Avowry. 

If defendant claims a proper- 
ty in the goods how the 
ſheriff muſt proceed 11 

Replevin will not lie for 
things taken beyond ſea 

42 

Nor for charters: nor for 

things condemned : nor a- 


gainſt the king: nor where 


there is no property 45 
Several perſons cannot join 
in avowry 


If defendaut in replevin has 


jadgment, he can only have 
return of the things, or 
cattle avowed for 49 
For damages and coſts in re- 
plevin Vid. Coſts. 
In what caſe there ſhall be a 
return irrepleviſable 55 


. 


Replication. 


The replication in treſpaſs 
muſt traverſe one matter 
in particular Page 98 
But the iflue need not conſiſt 
of a ſingle point ib. 
Where plaintiff declares on 
his pofſleſſion, it is ſufficient 
to traverſe the defendant's 
title in his replication 
without ſetting out any ti- 
tle in himſelf 
Plaintiff in his replication 
may ſtate a day different 
from that laid in the de- 
claration | 100 
How plaintiff may reply to 
the plea that the place is 
defendant's freehold 1. 
In what caſe is plaintiff put 
to his new AN, 101 


Reſeue. 


In caſe of an arreſt on neſnue 
proceſs a reſcue ſhall excuſe 
the ſheriff in the caſe of an 
eſcape 383 

But if the party is once with- 
in the walls of the priſon, 

nothing but a reſcue by 
the king's enemies, or fire, 
ſhall excuſe him ib, 

Wherever the ſheriff has 
time to prepare the peſſe 
comitatus, he ſhall not be 
excuſed in caſe of reſ- 


cue I 


. ae 60. 
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In an action for a reſcue what 
the party muſt prove 


What may be given in evi- 


dence to increaſe or miti- 
gate the damages P. 452. 
454 


Party reſcued may be a wit 


neſs 
For reſcous of a diſtreſs tre- 
ble damages and coſts are 
given by ſtat. 2 V. & M. 


s 7. 1. c. 5 | 456 


Retainer. 


No perſon can retain the 


oods of another for any 
Laab where there has 
been a ſpecial agreement 


347 
Return. 


Vid. Ele&ion. 


The ſheriff is liable to an ac- 
tion for a falſe return 390 
Caſe will lie for making no 
return : 391 
An executor may have caſe 
for a falſe return in Vita 
Teſtatoris "ts 
Muſt appoint deputies to 
make replevin under ſtat. 
4 5.Ph. and M. 391 
What returns are void 156. 
The ſheriff cannot be called 
on to make a return of a 
writ, after being fix 
months out of office 392 
How the ſix months are to 
be reckoned . 


The ſheriff muſt be required 
to make his return by rule 
of court Page 292 

Where an action for a falſe 

return is to be brought440 

In an action for a falſe re- 
turn the bailiff is an ad- 


miſſible witneſs ' 455 
A 
SALES. | 


If a factor is impowered to 
ſell but the goods are not 
delivered the owner may 
ſell them 288 

If a ſheriff takes goods in 
execution, he may ſell 
them without a venditioni 
exponas after he goes out 
of office 232 

If ſtolen goods are ſold they 
ſhall be reſtored to the 
owner on his procuring 
evidence againſt the felon 

| 289 

After conviction. the owner 

may have trover for _— 
10. 

But trover will not lie a- 
gainſt the perſon who 
bought the ſtolen goods 
but ſold them to another 

before conviction 46.” 

Fraudulent -and pretended 
ſales to defraud creditors 
are void under ſtat. 13 
Eliz. c. 5. 7 

| All 


306 1 


gat ſea are 


All ſach are void unleſs poſ- 
ſeſſion follows the deed 

| Page 291 
Except where the deed of 
fale is only conditional 

| + 292 
Sales or aſſignments of ſhips 
ood without 
elivered 293 


e- 
What ſhall be a good ſale in 


market overt 338 


For what deceit in ſales of 


things of certain value 
_ caſe will lie 412 
Lies on a warranty of the 
value or quality of the 
things ſold 413 
The maſter is liable on the 
warranty of his ſervant 
> 414 
How a warranty muſt be 
made e 
Caſe will lie for ſelling a 
thing not the ſeller's own 
417 

If the ſeller is out of poſſeſ- 
- fion, the action will not 


lie 418 

| Sees. 
Goods taken beyond ſea can- 
not be replevied 45 


Services and ſuits, Vid Heriot 
and Cuſtom. 


Servant | 
Vid. Maſter. 


. 


How he is to proceed in re- 
plevin under the ſtat. of 
Marlbridge. Page 2 

Is liable for inſufficient 
pledges in replevin 4 

Treſpaſs lies againſt a ſheriff 
for his officers taking the 

goods of a ſtranger in ex- 
ecuting a f. fa, 74 

Under the ſtatute of frauds 
13 are bound from the 

elivery of the writ to the 
ſheriff. ib. 

Statute only relates to goods 
in the hands of purchaſers 
not of executors ib. 

Goods are not bound in the 
caſe of a bankruptcy 75 

The ſheriff ſhall not be made 
a treſpaſſer by relation ib. 

The ſtatute does not extend 

to the king Ib. 

But until the execution ex- 
ecuted the owner may diſ- 
poſe of his goods in mar- 
ket overt th, 

The ſheriff cannot break 
doors to execute a writ76 

In an action againſt a ſheriff 
or his officers for taking 
goods of a ſtranger the 
copy of the 1 muſt 

be giveu in evidence 77 

Aliter where the action is 
by the defendant in the 
original action ib. 


The ſheriff may have treſp 
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for goods which he had The ſheriff may have an ac- 


ſeized under a f. fa. and 
which had been taken 
away Page 89 
The ſheriff may juſtify in 
treſpaſs by only ſhewing 
his writ without ſhewing 
a judgment 103 


Sheriff may ſell goods ſeiz- 


ed without a venditioni 
. exponas after he goes out of 
ollice 288 


The ſheriff may maintain 


trover for goods ſeized 


by him under a fl. fa. 335 


Thar under an execu- 
tion cannot deliver the 
ſpecific goods to the plain- 


tiff but mult ſell them 260 


Where the ſheriff is acting in 
his judicial capacity no ac- 
_ tion lies againſt him 372 
Where an action is brought 
_ againſt both ſheriffs and 
one dies, the action ſur- 
vives againſt the other 16. 
Actions for torts may be 
brought either agaiuſt the 
ſheriff or his officers, but 
for neglect of duty againſt 
the ſheriff only 373 
Vid Eſcape, Reſcue, Return, 
Execution. 
How far ſheriffs are liable in 
caſe of eſcapes 378, 382 
For an eſcape out of either 
of the counters the action 
ſhall be brought againſt 
both the ſheriffs 383 


tion againſt the perſon e- 
ſcaping though he himſelf 
has not been ſued P. 287 
Is hable to an action on che 
caſe for removing goods 
under an execution with. . 
out paying the landlord a 
year's rent 388 
So he is in like manner liable 
for executing the writ firſt 
which has been laſt deli-- 
vered to him | 290 
Sheriff is liable to an action 
in the caſe for a falſe re- 
turn | 
Vide Return. 

X Ship, J. 

Sales or aſſignments of ſhips 
at ſea are good without 
poſſeſſion delivered 293 
The affignment of ſhips at 
ſea is good within the ſtat. 
21 Jac. 1. in the caſe of 
bankruptcy is not void as 
againlt creditors 325 
There is no lien againſt a 
ſhip for repairs done to 
her in England 344 
Neither has the maſter any _ 
lien on her for money ex- 
pended or for wages ' 344 
If one of the owners of a ſhip 
ſends her on her voyage' 
without conſent of the o- 
thers he is liable if ſhe is 
loſt EE” 248 
| Ships 


508 


—_ owners are only liable 
or the loſs of gold, dia- 
monds, &c. to the value of 
the ſhip and cargo, ſtat. 7 

Geo. 2. c. 15. 
Though a ſhip is hired out, 
© the owner is (till liable 405 


Shop. © 
A ſhopin London is only. a 


market overt for the ſale 


of goods uſually ſold in 
ſuch ſhop 359 


4 _ Slander. 
Different kinds of flander 2 26 


What words are of them- 


ſelves actionable 227 
The words muſt charge ſome 
fact committed ib. 


How far adjective words are 
actionable 228 
Words charging a man with 
any thing that may ſub- 
ject him to proſecution are 

: actionable 229 
Words charging a fact which 
could not happen are not 
actionable ib. 
What words operating to 
exclude a man from ſocie- 
ty are actionable 230 
Words injurious and appli- 


| 5 cable to a man in his trade 


or profeſſion are actiona- 


ble 230 


Page 404 


ND 1 * 


What words ſpoken in de- 
rogation of a man in of- 
fice are actionable Pag. 231 

Words are actionable when 
ſo applied which would 

not be ſo in the caſe of a 
common perſon 232 


But words of opinion are not 


actionable 233 
Difference where words are 
applied to a perſon in an 
office of proſit or of credit 
only | ib. 
How ſcandalum magnatium is 
puniſhable _ 234 
What words injuring a man 
in his preferment or inhe- 
ritance are actionable 16. 
What words inducing loſs of 
trade or buſineſs are ac- 
tionable | 235 
How far a colloquium muſt 
appear ib. 
How words cauſing a loſs 
of marriage are actionable 


236 

How words cauſing a loſs of 
ſervice | 237 
Words actionable may not 
be ſo if ſpoken in friend- 
ſhip 17 ib. 
Or if ſpoken in confidence 
| 238 


For words uſed in the courſe 
of legal proceedings no 
action will lie 238 

Aliter if erimes are charged 
not cognizable in the court 
applied 239 

A joint 


A Aa action will not lie 
Page 239 

| Vid. Libel. 
All the words of a ſentence 
muſt be taken together 251 
The meaning is not liable to 
be trained 251 
The words muſt be a charge 
of ſlanderous nature 252 
The perſon ſlandered muſt 
be certain 25 3 


Vid. Declaraticn, Plea, V, er- 
dict, coſts and evidence. 


Smuggling. 

Vid. Exciſe. 

A perſon who dealt only in 
ſmuggled goods may be a 
bankrupt _ 299 

Society. 
Trover will not lie againſt 


one member of an amica- 
ble ſociety by another for 


taking the box containin 
the ſubſcriptions 3 
Stolen Goods. 
Vid. Sales. 
Stage-Coach. U 


The owner not a carrier 
within the cuſtom 


1 
* 


I N D: 1 * 


402 
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233 


Statutes quoted in this Volume. 

a 225 Marlbridge Page 5 
15 "Ed, 25 6+.9. © 

Stat. of Weſt. 2. C. 2. 3 
4 Edw. 4. c. 6. 144 
11 Hen. J. c. 20. 133 
21 Hen. 8. c. 11. 289 
* 2. 85-299 
6. 19. 

27 Hen. g. e. 10. . 133 
32 Hen. 8. c. 1. 195 
— 4. 7 128 
c. 28. 133 
— 64% 20 
33 Hen. g. c. 39. 75 
34% 35 Hen. f. c. 4 307 
46 5 Pb. Mary 4 

13 Eliz. c. 5. 2 

c. 7. 117-133 
-c. 11. 306, 30): 309 

43 Elis. c. 4. 198 
c. 6. 55 
I Jac. 1. c. 15. 306,307-309, 
323210312 

4 Jac. 1. c. 3. | 124 
7 Fac. 1. 5. ib. 
21 Jac. 1. c. 16. 12-111 
13 45264-2657. 360 
21 Jac. I. c. 19. 133-311- 
316-324 
21 Jac. 1. c. 12. 125 
134 14 Car. 2. c. 11. 78 

16 17 Car. 2. c. 8. 206 
17] Gar. 2. 4 7 50-52 


22 
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22 & 23 Car, 3. c. 9. P. 118 
] $. 6. 40. 72 
29 Car. 2. c. 3. 118-182-199 
. 375 
4 Vn. & M. c. 23. 123 
7& 8 Vn. 3. C. 7. 5 439 
8 9 Vn. 3. c. 11. 54 
f 123, 124, 219, 360 


I 8B&g Vn. 3. c. 27. 377 


| 379-448 
Aun. c. 9 376 

: Ann. c. 18. 84 

| Ann. c. 12. 316 
ann . 9. 79 
— . 17. 388 
9 Ann. c. 25. 72 
10: Ann. c. 19. 79 
eb. I. c. 15. 378 
6-Ceo, I. c. 21. 81 


10 Ceo. I. c. 10. 79 
12 Ceo. 1. c. 28. 81 
Geo. 2. c. 2. 129 
co. 2. c. 28. 17. 147 
5 Geo. 2. c. 30. 298, 299, 
: 317, 318, 412 
7 Geo. 2. c. 15 404 
11 Geo, 2. c. 19. 5, 20, 
58, 158 
17 Geo. 2. 38. 59, 82 
19 Geo. c. 34. 340 
21 Ges 2. c. 37. 392 
24 Geo, 2. c. 24. 110 
25 Geo. 2. c. 6. 191 
26 Geo. 2. c. 33. 204 
4 Ged. 3. c. 33. 317 
Surgeon. 
If a ſurgeon or apothecary 
- undertakes a cure and the 


D. . 


yo ſuffers in his health 
y his neglect caſe will lie 
for it Page 369 
What ſhall be deemed to be 
negle& ib, 


T's 
TExaNT AND TENANT IN 
COMMON. _ 


Tenants pur auter vie and for 
life may diſtrain under 
ſtat. 32 H. 8. c. 37 22 

Tenants in common ſhould 
not join in an avowry 48 

Tenants pur auter tie hold- 
ing over after the deter- 
mination of their eſtates 
are treſpaſſers 84 

Tenants in common ſhould 
join in action of treſpaſs 
for injuries which concern 
their lands held in com- 
mon 90 

The poſſeſſion of one join- 
tenant ſhall prevent the 
ſtatute from running to 
bar the reſt 137 

One tenant in common muſt 

make an actual ouſter or 
he cannot have ejectment 
againſt the other 137 


What ſhall be deemed an ac- 
tual ouſter ib. 
In ejectments by tenants in 
common an entry by one 
13 


Tenants 


is good for all 


N eo 
4 * 9 
n 


1 N N. 5 ö E. ö X. 


Tenants in common cannot 
join in a leaſe to bring e- 
jectment age 160 

The re muſt be a diſtinct count 
on the demiſe of each 16. 

Bat jointenants may join 16. 

In ejectment by one tenant 

in common againſt another 

confeſſion of leaſe, entry & 
oulter is ſufficient 163 


Nu. Leaſe. 


One tenant in common may 
have treſpaſs againſt the 
other for the meſne pro- 
firs 5243 
One tenant in common, join- 
tenant or parcener cannot 
habe rrover "againſt his 
companion 5 
Excepr one 
thing held in common 16. 
Tenant may at the expira- 
tion of his leaſe carry a- 
way things fixed there for 
the benefit of his trade, as 
blocks, vats, &c, fo mar- 
ble chimney- pieces, &c. 
359 
Tenants in common ſhould 
join for a nuiſance done to 


their land 426 
| Tender. 
How far pleadable in reple- 
vin 0 47 
: Vol. II. 


Tc. 
So it ſhould ſtate the 


deſtroys the 


Terrier. 0 
An old terrier is good evi · 
dence of a boundary ig e- 
jectment Pe 
A terrier of glebe is only 


good evidence when fign- 


ed by the parſon and 
| church-wardens r 


Tubes. a | 
Ejectment lies for tithes 128 


In ejectment for them the 
declaration ſhould ſtate the 


git 


nature of them, as hay, 


159 
nſe 
to have been by deed 15. 

Cafe lies againſt a parſon or 
improprietor for not ta- 
king away his tithes 426 
Bur the tithes muſt be ſer 
, our. f 


; NIL, 5 
Notice of the ſetting out of 


the rithes, in what caſes 
it is neceſſary 


Toll. 


How toll thorough and toll 
traverſe differ 34 
Toll thorough muſt be claim- 
ed under a good confider- 
ration 


ſhewn ib. 
Tolls in fairs and markets, 
how granted *** 26 
TY May 
\ 


| 38 | 
And all matters moſt be 


8 


In What caſes it is excuſable 5 
| $7 Treſpaſs lies for raiſing 


$12 


May be claiged by preſerip- 
tion Page 36 
How far @ grant of a fair or 
market ſhall give the right 
of toll 1. 


The claim is to be en 


ſtrictly 37 


How far tenants in ancient 


demeſne are excuſed 38 
How tolls for. landing at 
ports or quays are to be 
claimed | 38 
Such toll may be = TE by 
. preſcription £02 
Uſer of the port is 5 
ſary 
The roll claimed muſt 3 a 


fum certain 41 


In a joſtifcation of a — — 
for toll, what the N 
mould ſhew Ib. 


1 


Liens upon goods is confined 
to caſes for the benefit of 


146 


Trade. 


2 ts 
Vid. 111 and Servant. 
Treſpaſs 


Every entry on the land of 
another is a treſpaſs 56 


Wheie the entry is_ lawful 
a aubſequent abuſe ſhall 


LI . 
- we 


LN DK. 


VE: a man a treſpaſſer 26 
initio Page 57 


Vid. Diſtreſs. 


Treſpaſs muſt be voluntary 
and with ſome degree of 


1 60 
ake ſhall not excuſe a 
treſpaſs 61 


Leſſee for life or years may 
have treſpaſs for cutting 
trees on the land 62 

Treſpaſs will lie for taking 
the emblements where the 
party is not entitled to 
them eat 63 


Vid. Les and Emblements. | 


Treſpaſk lies for chings da- 
mage feaſant 65 
How far taking the things 
damage feaſant ſhall diſ- 
charge the action 65 
Treſpaſs lies for fiſhing in 


the OY of another 66 
| + Wind, Fiſhery. 
= pings lies _ roll 67 
Vid. Toll. 


ſtands in fairs or markets 


69 
Vid. 


I ur 


Vid. Fairs and Markets. 


How far treſpaſs lies for 
hunting & purſuing game 
one s Lage 70 


Vid. Came. 


»* 


Treſpaſs will not lie againſt 
a mere miniſterial officer 
for what is done in pur- 
ſuance of his duty 84 
Treſpaſs will not lie for ta- 
king an exceſſive _— 
| [OS 
Treſpaſs will not lie for dri- 
ving a diſtreſs out of the 
county, or impounding it 
in * TRE 
In what caſe treſpaſs lies a- 
gainſt leſſee for n 
eee d 38 
Treſpaſs will not lie for go- 
ing on the lands adjoining 
to highways if they are 


impaflable 1214 the 

Aliter of a private way 

Treſpaſs will not lie for ta - 
87 


king an eſtray 
Nor for taking a ſhip and 
goods as prize ib. 
An intereſt in the ſoil is not 

neceſſary to maintain treſ- 
r | 88 
Poflefſion is ſuſſicjent 89 
A ſpecial property is alſo 

ſufſicient 15. 


Tenants in common ſhould 


1. 


Trover lies to try the vali- 


$13 


| Church-wardens may have 


treſpaſs for taking the 
goods of the church P. 90 
In what caſes of treſpaſs 
baron and feme ſhould 
join eee 


E th. 
Before entry and poſſeſſion 
treſpaſs cannot be main» 
tained 91 
Vid. Declaration, and for treſ- 
- paſs on the caſe, vid: Caſe. 
In treſpaſs for the meſne 
profits in ejectment, how 
much plaintiff may reco- 
ver”: e + a 
Either the nominal plaintiff 
or real leſſee in ejectment 
may have treſpaſs for the 
meſne profits 1 
When the action is brought 
againſt the tenant in poſ- 
ſeſſion, what muſt be pro- 
ved TER | ib. 
Money in ſuch caſe cannot be 
paid into court 224 


n 2 Trover, 5; 
dity of fales _ 287 


Vid. Sales, 


Troverhes to recover inſtru» 

ments conveying a choſe 

in action ee es 
Poſſeſſion 


3 But it cannot be maintained 


$14 ONES - 


| Poſſeſſion alone gives a good 
title in trover Page 332 
But the action may be main- 
| tained without poſſeſſion 


333 


without poſleſſion 
Will not lie where there bas 
been an exchange and N. 

'* ſeſſion delivere Ty 
T can, "ag lie on a ſpecial 
44338 
AR het —.— whois 1 in. {- 
| 1 5 of the goods * 
ther is liable to trover, 


encept in caſe of a ſale in 


market overt or other fair 
transfer 338 
What mall be deemed ſuch 
fair transſer ib. 
Where the taking has been 
tortious it is nat _neceflary 
to ſhew in evidence an 
actual converſion to par- 
ty's own uſe 
Where tbe taking has been 
tortious an actual conver- 
lion muſt be proved 340 
Trover lies far the partial 
uſer or converſion of ano- 
ther's goods 
Where the law gives a lien 
trover will not lie 


Vid. Lien. 


Trover will lie for goods de- 
livered to a ſervant 347 
One tenant in common, join- 
tenant or parcener, can- 


339 . 


34¹ 


. 


Dr. 


not have trover, againſt 
the others Page 348 
Trover will not lie againſt 
executors or admiuiſtra- 
tors for a converſion in 
reſtator's life-time 349 


334 Will lie againſt baron and 


feme ib. 
Vid. Declaration and Plea. 
In what caſes an actual con- 
verſion muſt be proved 353 
In what caſes of trover things 
may be brought into court 


a 5 4962 
The zudgment i in trover muſt 
be always for damages363 

| 7 Kea 
Where an ey has ariſen 


from a verre of truſt caſe 
_ 15 it 4142 


7 2 


Truſtees holdin g over rafter 
the determination of their 
intereſts are treſpaſlers 84 


4 


18 Mi, þ , 3 © # = s : 
| = 


| Venpier. 


| In actions of ireſpaſs the j ju- 


ry may find a verdict vari- 
| ant from the declaration 
; 517 
Vi id C oft and damager. 
Verdict 


e Mm DRA. 


Verdict in ejectment ſhall be 
according to the plaintiff's 
title Page 215 

The verdi& may be good for 

part of what the plaintiff 
went for 11. 

When lands are recovered by 
verdict in ejectment all 
buildings, &c. ſhall be re- 
covere | „ 486 

In actions of ſlander, though 

all the words in one count 
are not actionable, yet if 
any actionable are proved 
there ſhall be a verdict ac- 

cordingly 267 

In what caſes of a general 

verdlict if any of the counts 

are for words not action- 
able thall there be a venire 

Facias de novo granted 257 


V eftry. 


Caſe lies by a pariſhioner for 


excluding him from the 
- veſtry room 441 


'-, Veſlara Terre. 


He who has veſtura terre ma y 
maintain an action of treſ- 
paſs 83 


Pictuail.r. 
Under what circumſtances of 
ſelling he may be a bank - 
rue 1 91 Kn 302 


516 
W. l 1 1 


| WaARkan r. 


A eee warrant need not 


under ſeall Page | 

A general warant by a ſecre- 
tary of ſtate is void, and 
treſpaſs Hes for berths 
an houſe by virtue of it a 
ſeizing papers Oc. 

Search warrants what muſt 


be obſerved in ſuing hay 


ont 
The le 


120 
tified by the finding of the 


ſtolen goods . 


6 * 
+4 hs #- ; f 
Warranty. 


Vid. Sales. 


Caſe lies againſt leſee o, 


preventing bim in reverſi- 
on from | 
lands to ſee if waſte has 
been done 441 


Watercour ſe. | | 


ing on the 


83 


of them is jaſ- 


How an ejectment may be 
maintained for a water- 
"gas 

If 


courſe - © 


. 
* 


516 


If a perſon has a watercourſe 
by preſcription he cannot 
increaſe the quantity P. 425 
But he may vary the uſes of 
it as change the nature of 
the mill ib. 
In declaring for diſturbance 
of a watercourſe it ſhould 
ſtate it is an ancient one 
727 446 
\ 75 War. 
Caſe lies for obſtructing a 
private way 427 
How fax uſage ſhall give a 
right of way 428 
Where a way is claimed by 
eng 1". rn how it may 
deſtroyed . 429 


Will. 


How a will is to be execu- 
ted under the ſtatute of 
frauds 182 


Statute only extends to caſes 
of eſtates of inheritance ib 


Not to copyhold eſtates #6. 
Extends to powers of ap- 
pointing uſes and truſts 
183 
Will executed in a forei 
country muſt be Try 
cxecuted ib. 
The witneſſes, how they muſt 
_ ſee the teſtator or each o- 
ther ſigu the will 184 


- If a will deviſes lands 


* 


N n EE K. 


Need not all be preſent toge- 
ther when the will is ex- 
ecuted Page 185 
Where the atteſtations are at 
different times what the 
teſtator muſt do 156. 
The inſtruments atteſted at 
different times muſt appear 
to be the ſame 186 
Sealing a will without ſign- 
ing is not ſufficient #6, 
Teſtator muſt ſee the wit- 
neſſes ſign 187 
Subſcribing the will in the 
ſame room is not ſufficient 
2 wh, 2809 
A perſon who derives a be- 
nefit under the will is not 
a good witneſs 190 
Deviſes to ſuch perſons are 
void, and they are made 
good witneſſes by ſtat. 25 
Geo. 2. K 191 
or 
payment of debts creditors 
may be witneſſes to it 16. 
A perſon convicted ſof larce- 
ny is not a good witneſs 
within the ſtatute 192 
The execution of the will 
may be "proved by one 
witneſs il. 
If the witneſſes deny the ex- 
ecution of the will contra- 
ry teſtimony is admiſſible 
N 193 
The teſtimony of a witneſs 
ſhould not be admitted a- 
gainſt his 3 194 
>, he 
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The will of an infant is void, 


but may be good if publiſh- 
ed after his full age P. 1 
The day of the birth is exclu- 
five OE Ben, 
By cuſtom an infant may have 
a power of deviſing is. 
Ideots and lunatics cannot 
make a will 197 
How feme coverts may de- 
viſe . 
Wills obtained by fraud or 
circumvention are void 
| 198 
Jointenants cannot make a 
will . 
Deviſes in mortmain are 
r ib. 
Deviſes to charitable uſes, 
how to be 1aade under ſtat. 
9 Geo. 2. c. 36. 199 
How will can only be can- 
celled or revoked under 
the ſtatute of frauds #6, 


The cancelling muſt be done 


anime revocandi 200 
A ſabſequent will not duly 
executed cannot cancel a 
former valid one ib. 
If the revoking will is itſelf 
afterwards cancelled the 
firſt ſhall be revived 201 
Aliter if the firſt will has 
been cancelled 202 


In what caſes marriage and 
the birth of a child ſhall a- 
mount to a reyocation 16. 

Levying a ſine or conveyance 


by deed of an eſtate ſhall 


; & 
* * 


12 
be deemed a revocation of 
a will Page 203 


Aliter if only leaſed or mort- 
gaged | 204 
How far the taking of a dif- 
ferent eſtate is a revocati- 
on of a will 3 


Withernam. 


In what caſes it all ifae, 
and how be proceeded on 


Witneſs. | 


In treſpaſs againſt many, if 
one has nothing proved a- 


gainſt him, he may be a 


witneſs for the reſt 115 
The tenant in poſſeſſion is an 
inadmiſſible evidence in e- 
jectment 214 
An executor is a competent 
witneſs to prove the teſta- 
tor's ſanity Fs 
A releaſe ſhall make an inter- 
eſted perſon a witneſs 6. 
An heir apparent may be a 
witneſs to prove a title, 
but not him in remainder 
ib, 

Neither a bankrupt nor his 
wife can be witnefles to 
prove an act of bankruptcy 
355 

A creditor who had ſold his 
chance of recovering his 
debt may be a witneſs 356 

| og 


us 


party * "ny be 18 
Vitneſs. Page 455 1 Vi. Sheriff. 


1 F I! Writ of poſſeſſion in cjed- 
| 4 ment, how. it ſhall iflue 


E 


| Vid. Slander, 80 ot] db ba 479 Sous 11 
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41 witneſs. Page 455 


ps: IN DUE MX. 518 


a; Vid. Sheriff. J 


Writ of poſſeſſion in eject· 
ment, an ber [ſhall iſſue 
"Page 218 
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